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No. 58.—MicuarL Sanpers, plaintiff in error, vs: Joun. Da- 
VISQN, defendant. 


{1.] By the laws of this State, the Inferior Courts of the respective counties 
thereof have no power to issue land warrants, the original jurisdiction over 
this subject being confetred, by the Act of 1789, exclusively upon a Land 
Court, constituted of three or ‘more Justices of the Peace. 


Caveat, in Richmond Superior Court. -Decided by Judge 
Hott. : | 


This was a case of coniticting land vn issued under 
‘the Head-right Acts, and covering the same land. 

The older warrant had been issued to the plaintiff in error, 
‘by three Justices of the Inferior Court, sitting as a Land Court, 
and the younger one to the defendant in error, by four Justi- 
ces of the Peace, sitting as a Land Court. 
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Upon a caveat filed by the defendant in error, the Court 
below held that the older warrant was void, because Justices 
of the Inferior Court are’ nét authorized to sit as a Land Court. 

And on this decision, error is assigned. 


A. J. and T. W. Miter, for plaintiff in error. 


Watton, for defendant. 


? 


By the cei a ne'er . delivering the opinion. 


[1.] Can the Inferior Courts of the nee counties of 
this State sit as‘a Land Court? 

By the Act of February, 1788, (Watkin's Dig. 260,) open- 
ing a general land office in Georgia, a majorit y of the Justices 
belonging to each county, constituted a Land Court. By the 
Act of August of the same year, any five of these Justices, 
(one of them being an assistant Justice, as he is called,) com- 
posed a board for that purpose. (Watkins, 286.) -And thus 
the law stood until 1789. By a supplemental Act to the sev- 
eral Land Laws passed that year, this power was given to three 
or more Justices of the Peaoe. ( Watkins, 407. ) . 

- That there was no intervening Act between these, is appa- 
rent, not only from an-examination of the Statute Book, buat 
from other considerations. The compiler of the laws, in a mar- 
ginal note to the original Act of February, 1783, refers to the 
modification of eheit Act by the subsequent etn of August, 
1783, and December, 1789. And in the note to. the Act of 
August, 1783, he again refers to the following Act of 1789, as 
the final action of the Legislature upon this subject. 

But this is not all which goes to prove that there was no in- 
termediate legislation, regulating Land Courts. The Act of 
1789, purports to be supplemental to the several Land Laws 
thertofore’ passed in this State, and enacts that three or more of 
the Justices of the Peace may use and exercise the powers given 
to four Justices and one assistant Justice, by the Act of August, 
1783. Now this supplemental Act of 1789 was passed on the 
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same day with the general Judiciary Act of that year, . By 
this latter Act, the Superior andthe Inferior Courts, proper, : 
were separated and established, and the jurisdiction of each 
defined: And the argument for tlre plaintiffin error is, that 
at this time, the power that had boen.hefore used and exer- 
cised by the Land Court, as organized under the previous Acts 
of February and December, 1783,.was vested in the Inferior 
Courts, proper, and that it has been continued there ever since. 

If this be so, is it not a little remarkable, or rather. unae- 
countable, that the supplemental ‘Act passed the same day, 
giving the powers of the Land Court to three-or more Justices 
of the Peace, should make no reference, whatever, to the Infe- 
rior Courts just created, as having this power, when reference 
is made to the old Land Court of 1783; of which this supple- 
mental Act purports to be, both in its title and upon its face,’ 
a modification? Why de the compilers of the laws, who were 
cotemporary’ with this legislation, and who were not only law- 
yers, but prominent actors upon the public stage at that period, 
make no allusion to this transfer of.jurisdiction in 1789, to the 
Inferior Courts? Why does the Legislature, itself, i in the sup- 
plemental Act, omit any mention of it?’ 

There is another important view of this question, whether 
we look to the Judiciary Acts before 1797, or to the Act of that 
year which repeals all the preceding Acts, which regulated the 
Judi¢iary Department of the Government, or the Act of 1799, 
which repeals all of the Acts of 1797, except from the 67th. 
section and onward, relating exclusively to Justices of the 
Peace, we shall search in vain for the grant of jurisdiction 
claimed for the Inferior Courts upon the matter in controversy. 

I say it respectfully—it is nevertheless true—that but for 
the fact that five or more Justices; one of them being an assist- 
ant Justice, ‘constituted the Land Court, under the Act of Au- 
gust, 1783, and five compose the bench of the Inferior Court, 
proper, as at présent established, the jurisdiction exercised by 
the former, never, I apprehend, would have been claimed or 
used by the latter tribunal. 

Again, in 1842, doubts arose as to who was to officiate as 
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Clerk of the Land Court. . No such doubt could have been en- 
tertained had the Inferior Court ¢onstituted the Land Court 
exclusively. Of course, in that case, their Clerk would have 
served; yet, we find the General Assembly of that year de- 
claring that the Olerk of the Inferior Court should be the 
Clerk of “the Land Court of .the county”"=-not the Land 
Cowris, as of many ‘or.more than one;-but the definite article 
is used—the Land Court... (New. Digest; 679.) Had the ju- 
risdiction been concurrent even, the phraseology would have 
been “the Land Court held by the dJuistices of the Peace.” 
But the Legislature understood there was but one Land Court; 
and such is our understanding. 

And while we do not doubt,. for a eueiaitt either the expe- 
rierice or the information of our learned brother, as to the prac- 
tice in the Middle Circuit or elsewhere, we are constrained to: 
say that it is without authority of law. 

Since delivering this opinion, I have learned that a practice 
similar to that lbiek has obtained in the Middle Circuit, exist- 
ed formerly in the Western Circuit and in one of the counties 
of the Northern Circuit, but that, in both it had béen over- 
ruled upon solenin argumérit. We feel quite’ certain the prac- 
tice never did prevail, generally, over the State; otherwise, we 
should be reluctant to overturn it; however contrary to our con- 
struction of the law. .We do not aspire to the reputation of 
even Judicial reformers—even, much less, revolutionists. -We- 
are content to administer, ‘in good faith, not only ‘the laws as 
we find: them written, but whenever we can, as they were inter- 
preted by our forefathers of old, of ever blessed memory. 

We would not be understood as holding that a grant issued 
upon a warrant emanating from the Inferior Court would, for 
that reason; alone, be invalid. Our-judgment is, that it is in- 
compétent for that body of Magistrates to issue such a war- 
rant; and that it should be quashed, provided proceedings are 
instituted in due time, as in the present instance, to arrest it.. 

Judgment affirmed. ; 
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No. 59.—Cuar1Es E. Tay or, plaintiff in error, vs.-Hecror 
Bucuan et al. defendants. 


[1.] A demurrer will lie to a bill which has init no equity. 


In Equity, in Washington Superior Court. Decision by 
Judge Hott, September Term, 1854. ° 


Hector Buchan and Wm. 0. Franklin, as judgment creditors 
of Morgan Brown, for themselves and other judgment credit- 
ors, filed their bill against Charles E. Taylor and the. Sheriff, 
setting forth, that certain negroes of Brown having been levied 
on by certain fi. fas. and a claim having been interposed by 
Taylor, that the claimant and the levying creditors (the claim 
still pending) by mutual consent, took an order of the Court, 
that the Sheriffshould sell the negroes on twelve months cred- 
it, and that the fund should abide the decision of the claim 
case, and by the same order the claim case was referred to the 
decision of arbitrators. 

‘The Sheriff proceeded, under the rulg, to advertise and sell 
the negroes as the property of Morgan Brown, on twelve 
months credit; and the arbitrators awarded that the fund 
should -be divided, one half to the elaimant, and the other half 
to be subject to distribution, by the Court, among the judgment 
creditors of Brown, and this award was made the judgment of 
the Court. The claimant, at the expiration of twelve months, 
moved a rule against the Sheriff for his half of the money; and 
the complainants inthis bill (who were judgment creditors of 
Brown, but not parties to, the above mentioned proceedings) 
filed this bill, asking an injunction against Taylor, and that 
the whole fund might be distributed among the judgment cred- 
itors. 

To this bill a demurrer was filed for want of equity general- 
ly, and hecause the complainants.had an adequate Common 
Law remedy. 
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The demyrrer was over-ruled by the Court, and this decision 
is assigned as-error. . ° ss 


L. STEPHENS, for plaintiff in error. 
Scuiey & RockweE tL, for defendants. 
By the Court.—BeEnniva@, J. deliyering the opinion. 


[1.] The money in the hands of the Sheriff either belonged 
to Morgan-Brown, the defendant in the judgments, or it did 
not. If it belofiged'to him, as first we will assume it to have 
done, then it was a fund with which all of the parties to the 
bill were in‘legal communication. It was a fund which any of 
them might get at by a rule against the Sheriff. | 

These’ parties, considered in classes, were first, the claimant 
in the claim case; secondly, those judgment creditors, who, 
with the ‘claimant were parti¢s to the consent order for the 
sale of the negroes, and to the order making the award the 
judgment ofthe Court; thirdly, the other judgment creditors. 

As to the claimant, the consent order for sale and the award 
made the judgment of the Court, put him in legal communica- 
tion with the money, and gave him the right to demand it by 
a rule against the Sheriff. 

As to the judgnient creditors who Were parties to this order 
and judgment, adopting’ the award, they, for the ‘same reason, 
might have demanded the money by arule. Besides, they had 
their judgment heirs. 

As to the other judgment creditors, those who were no par- 
ties to the order of sale and to the judgment adopting the 
award, they ‘might have demanded the money by a rule; be- 
cause, on the supposition on which we are now going, the money 
was the money of Morgan Brown, the defendant in their judg- 
ments, and therefore their judgments had a lien on it. A 
judgment has-a hién on all of the “property” of the defendant 
—and money is property. Nay more, “all judgments obtained 
in the Superior, Inferior or Justice’s Courts of this State, shall 
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be entitled to the right or claim of any money received by the 
Sheriffs, Coroners or Constables, agreeable to the date of such 
judgment or judgments.” Act of 1810 (Pr. Dig. 485.) The 
Act does not restrict the right to money “xeceived” in any 
particular way. The right which the Act. gives is to “any 
money received.” 

These latter judgments, then, had also the right to a rule 
for this money. So all the parties to the bill had the is to 
a rule. 

A.rule, if taken he any of them, would have been an ade- 
quate remedy. If taken by any: one of them, the Sheriff 
would probably have stated as.a reason why he ought not to 
pay the money to that, particular one, the existence of -all the 
facts which are stated in this bill—on this .answer, whether. it 
should be admitted to be true in point of fact, or be traversed, 
all the questions involved in the bill:would be.well, and speedily, 
and cheaply decided. That is decided.as between the Sheriff 
and the party bringing the rule—and that, practically, would 
be a decision as to all the parties concerned, for the rest would 
find it to their interest to govern themselves by the decision ; 
and indeed, would probably, beforehand, agree that the decision 
in.the one case‘should be made the decision inall. _ Besides, 
as the decision, although made in but a single, case would have, 
almost of necessity, to cover the ground occupied by all the 
cases ; and it would be a pretty safe guide, if net a law to the 
Sheriff, as to what he ought.to do in the other cases. And it 
is the Sheriff that is most, concerned. to know how to apply 
this money. 

But, in truth, what reason is there why the'claimantson the 
fund should not join in “the rule and make one case of it? 
There is no reason which will allow them to join in Hgutty, 
which will not equally as well allow them to joinin arule. In 
Equity, one creditor cannot force another to join him in a cred- 
itor’s bill. If one creditor files a crediter’s bill, that will not 
prevent another and another from filing a similar bill, Every 
creditor may have such a bill going on at the same time. And 
the defendant cannot prevent it, at least not until after a de- 
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cree has been rendered in some one of the bills. (Stor. Eq. 
Sec’s 545-6-9.) If, therefore, more creditors than one join in 
a suit in Equity, it is because they consent among themselves 
to join. But the same sort of consent may exist as to a rule. 
And a rule can get along as well at the suit of joint parties as 
can a bill. If, therefore, consent is a good foundation for a 
joint bill in Equity, why is it not equally so forarule? I 
know of no reason. The Statute of 1840 expressly gives “lib- 
erty to traverse the truth of the return or showing’, and directs 
that “upon such traverse an issue shall be formed and tried by 
a Jury, as in the case of other traverses.”” (Cobb's Dig. 579.) 
What more than this can be done on a suit m Equity ? 

And, indeed, the practice is for all parties interested in the 
fund to make themselves, in some way, parties to the rule—so 
that, practically, a single rule settles all questions. 

Tt appears, then, that every object which the complainants 
‘can accomplish by this bill, they could equally as well accom- 
plish by a rule against the Sheriff. And this appearing, it ap- 
pears that the complainants have a remedy at Law, and there- 
fore have no equity in their case. 

This is the conclusion to which two of the Court, Judge 
LvuMPKIN and myself come—and the reason for that con- 
clusion, Judge Lumpxrn and I think that there is an adequate 
remedy at Law, viz: a rule. 

‘Judge SraRNES comes to the same conclusion, ‘but for a dif- 
ferent reason. He thinks that there is no equity in the bill, 
but he thinks so because, in his opinion, the bill is defectively 
framed. 

I will add, for myself, that as to creditors’ bills under the 
laws of Georgia, I finda very great difficulty in getting a 
ground upon which they can rest at all; and that even under 
the law of England, as I understand it, they only lie in cases 
in which the debtor is an executor or administrator. 

This is the result, supposing the money in the Sheriff’s 
hands to belong to Morgan Brown, the defendant. If it does 
not belong to him, the creditors, it-is true, could not reaeh it 
by a rule, but neither can they by this or any bill in Equity. 
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If a part belongs not to him, but to the claimant in the claim 
case, yet the latter may reach that part by-a rule. 

And the question, whom the money does belong to—the ques- 
tion, whom the money ought to be paid fo—are questions of 
Law, and may as well be decided on a rule at Law as on a bill 
in Equity. 

So there is no equity in the bill, and the demurrer should 
have been sustained. 

To this conclusion come.the whole—a part for one reason, 
the other part for another. 





No. 60.—Danie. Harris, administrator, &c. plaintiff in er- 
ror, vs. WILLIAM SMITH, executor, defendant. 


[1.] A testator gave real and pessonal estate to D F H, with the. provision 
that if he should “ die leaving no lawful heirs, then, in that case, it is my 
will that all of the said property shall be divided, share and share alike, be- 
tween the ehildren of J CF”: Held, that these words vested in D F H an 
estate in fee, subject to an executory devise of the lands, and bequest of 
the personal property in favor of the children of J C F, if the said DF H 
should die without children living at the time of his death. 


In Equity, in Washington Superior Court. Decision by 
Judge Hott. 


In 1840, Cordal N. Francis made his will and died, leaving 
defendant, Smith, his executor, and his wife Nancy and his 
grand-son Daniel F. Harris, him surviving. é 

By his will he disposed of a large estate to his children, 
grand-children and others. By the first and fourth items of 
that will he devised as follows : 

“Jtem 1st. It is my will and desire, and by these presents 
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T do give in trust to my beloved wife, Nancy Francis, during 
her life-time and widowhood, all those tracts or parcels of land 
lying on the south prong of Williamson Swamp, in the County 


-of Washington and State of Georgia, this being lands which I 


purchased of the Perrys, John Davis, Lewis Davis, and Elias 
Lee, containing about nine hundred and twenty two acres, be 
the same more or less, adjoining lands of James Gainer, Charles 
Sheppard, Anderson Riddle, and Mrs. Dioclission Davis. Also 
all the stock of horses, cattle, sheep, hogs and provisions of 
every description, together with all the plantation utensils, of 
every kind, that may be on said plantation of mine, at the time 
of my decease, together with a road-wagon and harness, one 
ox-cart, one pair of oxen; also one still, to be taken from the 
plantation whereon I am now living. And it is also my will and 
desire that my executor, hereafter named in this my last will 
and testament, shall cause to be built, as early as practicable 
after my decease, on the above-named tract of land, a dwelling 
house for the use of ‘my wife Nancy, during her lifetim> and 
widowhood, and for which I hereby appropriate one thousand 
dollars for that purpose ;. but Iwant it particularly understood 
dy my executors, that it is my wish, and desire that my beloved 
wife is not to be turned out of the house she is occupyin z, but 
she is to have the entire use of it until the other house is-com- 
pleted and ready for her reception. Also, I loan the use of the 
following slaves, to-wit: Solomon, big Harry, Hannah, Nat, 
Nelly, Creasy, Lucy, Betty, Matilda, Sam, little Sarah, Ster- 
ling, Newton and Joe. All the mentioned property in this item, 
first is loaned or given to my beloved wife, as above stated, 
during her lifetime and widowhood, and after her death or 
marriage, then in either’ case, the said property to be given as 
I shall hereafter direct in this my last will and testament. — 
Item 4th. It is my will and desire, and by these presents, to 
give unto my beloved grand-son, Daniel F. Harris, after the 
death or marriage of my beloved wife, all the property in which 
I have loaned to my wife during her natural life or widowhood, 
as will be seen by reference to the first item of this my last will 
and testament; provided, nevertheless, if my said grand-son 
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should die leaving no lawful heirs, then, in that case, it is my 
will that all of the said property.named im this item, revert back 
to my estate, and to be divided equally, share and share alike, 
between the lawful children of my son James C. Francis. 


Daniel F. Harris was son of: complainant’s wife, who was 
the daughter of testator, and he died before his grand-mother 
Nancy, wife of testator, never having married, and leaving his 
father, the complainant, and several brothers and sisters him 
surviving, and his heirs at law. Subsequently, his grand-moth- 
er, the tenant for life, died in possession of the property, and. 
of which Smith, defendant, took immediate possession, ‘as exe- 
cutor of testator, Cordal N. Francis, and against whom this bill 
was filed by Mr. Harris, as administrator of his son, Daniel F. 
Harris, for an account and surrender of the estate, that he may 
distribute it among the next of kin of his intestate, in whom an, 
unconditional fee-simple vested, as he contends, by the laws of 
the land. 

To this billa general demurrer was filed, in the argument, 
of which two maim grounds were relied on: 

1st. That Daniel F. Harris having died before his grand- 
mother, he took no interest under the will; that the testator 
only willed him to have the property if he survived her, but 
made no direé¢t bequest ; and as he did not survive her he took 
nothing—no interest vested. 

Qnd. If any interest did vest, the same was subject to @ re- 
version, dependent on his dying without children; that as such 
contingency happened, the reversion took effect, and the estate 
went back to the ultimate remainder-men, the children of James 
C. Francis. 

The Court sustained the demurrer and dicniesed the bill; 
and on this decisign error is assigned. 


BatLey; ScH ey, for plaintiff in error. 


RockweELL, for defendant. 
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By the Court.—Starnes, J. delivering the opinion. 


[1.] It is insisted for the plaintiff in error, that in the dis- 
position which this testator must be held to have made of the 
property, by the fourth clause of his will bequeathed, he. in- 
tended to give the same, after the estate in his wife should ter- 
minate, to his grand-son, Daniel F. Harris, in fee tail. That 
such intention is, in legal contemplation, manifested by the use 
of words in the latter part of that clause, which have reference 
to an indefinite failure of issue in the line of that grand:son’s 
posterity, and which thus bring the case within the rule against 
perpetuities. ‘That, as a consequence, by virtue of the first 
section in our Act of 1821, an absolute, unconditional fee-sim- 
ple vested in Daniel F. Harris; and his administrator is enti- 
tled to recover the property.from the defendant in error. 

The first part of this fourth clause gives the property speci- 
fied, after the death or marriage of the testator’s wife, to his 
grand-son ; and the second part is in.the words following : “‘ Pro- 
vided, nevertheless, if my said grand-son should die, leaving no 
lawful heirs, then, in that case, it is my will that all of the said 
property named in this item shall revert back to my estate and 
be divided, share and share alike, between the lawful children 
of my son, James C. Francis’. 

We propose to consider, first, the effect and value of the 
words, “if my said grand-son should die, leaving no lawful 
heirs”; for these are the words which, it is argued, import an 
intention to create a perpetuity. 

Touching such expressions as “dying without issue”, or “in 
default of issue or heirs’’, or “having no issue,’’ &c. the set- 
tled construction, in the Courts of England, for a great 
length of time has been, that they import an indefinite failure 
of issue. But in conveyances of personal property, where the 
words are “dying without leaving issue”; the word “leaving”, 
by an equally well settled construction, has been held to mod- 
ify the other expressions, so that they mean a dying without 
issue at the death. 
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It is urged, however, for the plaintiff in‘error, that the first 
section of our Statute of 1821, in effect, repeals this liberal 
construction, as to personal property, in our State, and puts it 
on the same footing with real property, in this respect; that 
the true meaning of this section is, that though the conveyance 
be of personal property; yet if it be expressed in such terms, 
as by the Statute De Donis, fc. would create an estate tail 
in real property, the same construction must be applied as if 
the conveyance were of real estate m England; and that by 
the terms of our pie, an absolute peat in vest in the 
first taker. ‘ ° ' 

We will waive a consideration of this point, and admit, for 
this investigation, that it is maintainable, inasmuch as there is 
real estate conveyed by the words of this will, and it became 
necessary for us to consider them with reference to such con- 
veyance; and inasmuch as‘such consideration has strongly ‘in- 
clined our minds to the opinion, that in our State, the rule of 
construction which has: been applied by the English Courts to 
such words, even as to real estate, should not be supported. 

We are aware that the proposition is a bold one—that from 
the time of: the Year Books to the present day; the construc- 
tion has been different in England, and that the Oourts m the 
United States, generally, have followed those decisions. We 
aré not without that deep reverence’ for ease and preeedent 
which marks our profession, and manifests the careful and cau- 
tious spirit in which those should always proceed, whose voca- 
tion it is to administer human laws.- And we are properly 
mindful that titles are endangered when precedent is reckless- 
ly disregarded; yet, after much thought and labor, we have 
been unable to take any other satisfactory view of this aaiijont, 
‘as it presents itself ander our system of laws. 

To come at once to the point: Let us admit that our Act of 
1821 helds us to the Statute of Westminster, commonly called 
De Donis, fe. as the touchstone. of those terms which ‘shall 
constitute or pass an estate tail. And the more advantageous- 
ly to consider this subject, let us look to some features in the 
history of that Statute. That history bears fruitful evidence 
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to the struggle which has so long been going on between what 
is rightly called “the true policy of the Common Law”, and 
the baronial or feudal system. 

It was the policy of the feudal lords to convey lands by way 
of conditional fee, or so as to restrain that fee to a particular 
class of heirs; and in default of such heirs, to provide that the 
same should revert to the grantor, where it could be made still 
to subserve feudal purposes. In opposition to this policy of 
the barons, such a conveyance was construed, at Common Law, 
to be a, fee-simple, on condition that the grantee should have 
the heirs prescribed; and if the grantee died without such is- 
sue, the land reverted to the grantor: but if he had the speci- 
fied issue, the condition was-held.to,be performed—the estate 
became absolute, and the grantee could alien the land to the 
exclusion of his own issue. To defeat this construction and 
contrivance of the Courts, the feudal lords passed, or caused to 
be passed, the Statute 138 Edw, 1, c. J. which is known as the 
Statute of Westminster Second, or De Donis Conditionali- 
bus. 

This Statute declares, that where land is given bt0 (1.) any 
man and his wife, and to the heirs begotten of the bodies of 
the same, with such condition expressed, that if the same man 
and his wife die without heirs of their body, the.land so given 
shall revert to the giver or his heir. (2.) In case, also, where 
one giveth lands in free marriage, which gift hath a condition 
annexed, though it be not expressed in the deed of gift, that if 
the husband and wife die without heir of their bodies begotten, 
the land so given shall revert to the giver or hisheir. (3.) In 
case, also, where one giveth land to another, and the heirs of 
his body issuing, it seemeth very hard, and yet seemeth to the 
givers and their heirs that their will being expressed in the 
gift, was not heretofore, nor yet is. observed. (4.) In all the 
gases aforesaid, after.issue begotten and born between them, 
(to whom the lands were given under such condition,) hereto- 
fore, such feoffees had power to alien the land so given, and 
to disinherit their issue of the land, contrary to the minds of 
the givers, and contrary to the form ‘expressed in the gift. (5.) 
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And further, when the issue of such feoffee is ‘failing, the land 
so given ought to return to the giver or his heir, by form of 
the gift expressed in the deed, though: the issue (if any were) 
had died: (6.) Yet, by the deed and feoffment of them, (to 
whom the land was so given upon condition) the donors have 
heretofore been barred of their reversion, which was directly 
repugnant to the form of the gift: Wherefore, our Lord the King, 
perceiving how necessary and expedient it should be to provide 
remedy in the aforesaid cases, hath ordained that the will of 
the giver, according to the form in the deed of gift manifestly 
expressed, shall be from henceforth observed, so that they to 
whom the land was given under such condition, shall have no 
power to alien the land so given, but that it shall remain unto 
the issue of them to whom it was given, after their death, or 
shall revert to the grantor or his heirs, if issue fai, (in that 
there is no issue at all) or if any issue be and fail by death, or 

My of the body of such issue Satie) ke. (1 Ruffh. Stat. a¢ 

L. 78.) : 

In order that it may plainly appear that the signification of 
such words as “dying without issue or heirs,” &c. which has 
prevailed in the Courts of England, is the result of construc- 
tion, and not of the accurate terms of this Statute, I call at- 
tention to its several provisions, which I haye for this purpose 
set forth at large. 1. Reference is made to the case, where 
land is given to any man and his wife, and to the heirs begotten 
of the bodies of the same man and his wife, with condition that if 
the same man and his wife die without heirs of their bodies 

‘between them, the same man and woman, begotten, the land 
£0 given shall revert to the giver or his heir. 2. Where land 
is given in free marriage, &c. with condition annexed, that if 
husband and wife die without heirs of their bodies begotten, 
the land so given shall revert to the giver, &c. 3. Where one 
giveth land to another and the heirs of his body issuing. 4. 
In such cases, after issue begotten and born between them, to 
whom the lands were given upon condition, the feoffees had 
power, heretofore, to disinherit their issue, contrary to the 
minds of the givers, &c. 5. And further, when the issue of 
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such feoffee has failed, (deficiente ewiti:) the land ought to re- 
turn to the giver by the form of the gift; yet, by the deed of 
the donee, the donors have heretofore been barred of the re- 
version: Wherefore, it was enacted, that the will of the giver, 
manifestly expressed, shouldbe henceforth: observed, so that 
the land thus given should remain unto the issue of them: to 
whom it was given, after their death, or-revert to the giver or 
his heirs, if issee fail: where that there is no issue at all, (per 
hoc quod nullus sit exétus omnino,) or if. any issue be and fail 
by death; or heir of the body of such issue failing. 


We thus seé, that there is nothing in the Statute which sanc- 
tions the idea, that when one was said to die without issue or 
heirs, reference was had to a failure of issue at any remote 
time after his death. On the contrary, wherever, therein, ref- 
erence is made to a dying without issue or heirs, the Statute 
clearly shows that it is intended as a reference to such failure, 
at the death ; and as if to make it very plain, that the words 
used were intended to be employed only in their natural signif- 
‘ication, in the last clause whicli I have just given and empha- 
sized, the two things, viz: a failure of issue at the death of the 
ancestor, and a remote or indefinite failure are brought into 
immediate juxtaposition, and carefully expressed i in the first by 
the words: “if dsswe fail, (where that there is no issue at all,) 
or if issvie be, and fail by death,” and the second by the words: 
“or heir of the body of such issue failing”. 





As if the Courts were at intervals swayed from side to side, 
in the contest to which we have referred, between the feudal 
policy and the credit and commerce of the Kingdom, we find 
them, after having, by their strong proclivity in favor of the 
policy of unfettering estates, compelled the barons to resort to 
this Statute next inclining towards the feudal influences, and 
adopting an artificial construction of words for the purpose of 
bringing them within the terms of this Statute. Again, we find 
them favoring the principles of the Common Law, and the in- 
terests of commerce, and resorting even to slight expressions in 
the instrument before them, for the purpose of holding that 
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these modify the strong signification of words referring to a 
particular class of heirs, or an indefinite failure of issue. 

And we may remark in passing, that it is in this very condi- 
tion of influences, that that thick mist of conflicting opinions 
and confusion of ideas, which hovers over the current of cases 
in which the rule in Shelly’s case has been discussed, has its 
origin. 

As we have said, there can be no doubt that the construction 
placed by the Courts upon such words as those used in this will, 
viz: “should he die leaving no lawful heirs’, from a very early 
period, has been that in conveyances of real estate, they im- 
ported an indefinite failure of issue. It may be doubted, 
whether or not this was the construction first applied, yet the 
Year Books seem to show, that at a period not very..remote 
from the passage of the Statute De Donis, this construction was 
adopted. Still itis but a construction of the Courts. It is 
not the natural, legitimate, and idiomatic signification of the 
words. It is not what the Statute speaks, but what the En- 
glish Courts have said the Statute speaks. We have ascertain- 
ed this for ourselves, by a critical examination of the Statute; 
but to the poiat we have the testimony of the most eminent 
English Lawyers and Judges. 

Lord Macelesfield tells us, for example, in the case of Pin- 
berry vs. Elkin (1 P. Wm. 563,) “by the third sense of a per- 
son’s dyiny without issue, is intended without leaving issue at 
the time of his death, and in this sense the words (dying with- 
out issue) shall be taken in the principal case; which indeed 
seem to be the natural’ meaning of these words’. 

Mr. Jarman says, that “‘in ordinary language, when a testator 
gives an estate to a person and his heirs with a limitation over, 
in case of his dying without issue, he means that the devise, 
shall retain the estate, if he leaves issue surviving him”. But 
he goes on to say, that the legal or constructive meaning is 
different”. (2 Jarm. on W. 316.) 

Mr. Lewis in his excellent treatise on Perpetuities, informs 
us, that “although such is the legal construction of the words 
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‘ dying without issue’, unaccompained by any restrictive expres- 
sions or circumstances, there can be no question, that accord- 
ing to the common and ordinary idiom and construction of the 
English language, independent of any technical rules, which 
have been applied to the interpretation of legal instruments, 
those words imply a failure of issue living at the time of the 
death of the ancestor”. 

In the case of Attorney General vs. Hird, (1 Brow. C. C. 
170) where the words were, “to B. and the lawful heirs of his 
body, if he should have any, but if he should die without lawful 
heirs to Lady S.,’”’ Lord Thurlow, following the rules of con- 
struction in England, and feeling himself bound by them, deci- 
ded that the limitation over was toe remote, but he added, “I 
am sorry that the Judges have thought themselves bound to 
construe wills contrary to their own opinions of the intent. 
The words, if construed here, otherwise than they have usually 
been, would overturn the rules of construction, though not the 
rules of law’. Here, it will be observed, is a frank and bold 
admission that this construction was not demanded by the law, 
that is, by the terms of the Statute De Donis, fe. 

While reviewing the decisions on this point, we find, that in 
some cases, where the same words in the same instrument, as 
to thereal estate therein conveyed, have been held to import 
an indefinite failure of issue, so far as the personal estate was 
concerned, they have been held to import a failure of issue, at 
the death of the ancestor. For example, where the words are 
‘“‘ dying without leaving issue,” there, since the case of Forth 
vs. Chapman, (1 P. Wm. 663,) it has been the settled doc- 
trine, that the word “leaving,” so modifies the expression, that 
applied to personal estate, it imports a fuilure of issue at the 
death, even where the real and personal estate is comprised in 
the same gift. And this rule is sustained by a long train of 
decisions.. (See the cases cited at 2 Jarm. 419.) But how is 
it possible that this double meaning—this esoteric and exoteric 
signification, as it were, can belong to the same terms of the 
same law? This cannot be reconciled with reason; and hence, 
as Lord Thurlow says, the legal or conventional signification 
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of such words depends, rather on “the rules of construction,” 
than ‘the rules of law’. 

We find, too, that in some cases, the Courts have endeavored 
to avoid a signification so opposed to the plain meaning and 
intention of the giver, even where such words have been applied 
to real estate, and have anxiously cast about for the slightest 
expressions on which they might seize, as a pretence for a dif- 
ferent construction. We may take as an illustration of these, 
the case of Porter vs. Bradley, (3 T. R. 148,) where the words 
were, if he ‘‘shall happen to die, leaving no issue.behind him’. 
There, Lord Kenyon availed himself of the words, “behind 
him,” as modifying the expression and affording a reason for a 
different construction ; as if one could die, leaving issue, in any 
reasonable sense of the term, without leaving them behind him. 
So, in the recent case Hx parte Davies in re The W.S. & W. 
Railway Co. (9 Eng. L. § Hy. R. 88,) where a testator gave 
property, both real and personal, to his son, and in case his son 
should die without leaving any lawful issue of his body, the 
freehold should, at his death, be divided and go to another son 
and daughter. Here the words, at his death, were held to qual- 
ify the other expressions, and to show that the testator had 
reference to a dying without issue, at the time of the son’s 
death. 

Though all this be true, we admit that this legal construc- 
tion, as a principle well settled by adjudications in England 
at the time of our adopting Statute, is binding on us, unless it 
has been repealed. But we have taken some pains to show, 
that this rule was the result of construction, and not language 
of the Statute De Donis, because, it seems to us, that as such, 
it has been repealed in our State. 

To show this, we must ascertain the reason for the rule. It 
will not be difficult to do so. It must spring, of course, from 
the same source out of which arise the estate tail and the per- 
petuity. Its remote ancestry was of feudal pedigree, its im- 
mediate progenitors, the interests of the heir at law. We find 
this to be so, wherever we look to the history of this question. 
What Mr. Lewis says on this subject, however, will suffice for 
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our purpose, viz: that “in every case ef a limitation of real 
estate, after or upon the failure of issue of a person (whether 
taking a prior estate or not) the law leans to the construction 
of a general or indefinite failure, as opposed to one limited to 
happen within a particular time. And the reason assigned for 
this inclination is, that in all cases of doubt in regard to the 
construction of limitations, that is to be preferred which most 
favors the interests of the heir at law.” (Lewis on P. 191.) 

But in our State, primogeniture lias been abolished, and 
‘there is technically no heir at lay—real and personal estate, 
for purposes of distribution, have been placed upon the same 
footing, and estates tail have been prohibited. Therefore, the 
reason for the conventional rule of construction which we have 
been considering, and on account of which these words, now 
under review, have been wrested from their natural meaning, 
has been repealed. Should not the rule fall within the reason? 

It surely should, unless, as a Court sitting in Georgia for 
the trial of a case arising out of an instrument in this State 
executed, when called upon to expound the will of the maker 
(“the giver”) “‘according to the form of the gift manifestly 
expressed,” we should look to the policy and the law of Eng- 
Jand, where estates are lawful and primogeniture exists, (as 
serving to illustrate the meaning of the “giver”, and render- 
ing it probable that he contemplated an indefinite failure of 
issue) which policy and law have been changed and repealed 
in our State, rather than to the circumstances by which the 
giver was surrounded at the time the instrument was executed, 
as they may have been influenced by the laws of the place 
where he designed it to go into effect. 

But should we be wrong in all that we have said, still there 
is another feature in the latter part of the fourth clause of the 
testator’s will which is opposed to the idea that he contempla- 
ted dn indefinite failure of issue in the line of his grand-son’s 


"posterity. It is found in the use of the words, “then in that 


case,” Kc. 
The terms employed are, “provided, nevertheless, if my said 
gtand-son should die, leaving no lawful heirs, then, in that 
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case, it is my will” that the property be divided between the 
children of James C. Francis, &c. 

Now the word then may be used, either as a word of reason- 
ing or of time. When it is used in the limitation of estates, 
or in framing contingencies, unless something in the context 
makes a different meaning for it necessary, it is to be regarded 
as Lord Hardwick says in Beauclerk vs. Dormer, (2 Atk. 311,) 
as a word of reference: but it may be used on such occasions, 
in its grammatical sense; that is, as an adverb of time. In 
such case, the context should plainly show that it was so used, 
before effect is thus given to it. When it is employed in the 
former sense, it is synonymous with the phrase, “‘in that event”; 
or, “in that case”, when in the latter, with the words, “at that 
time’. (2 Jarm. onW. 446.) 

In the case of Beauclerk vs. Dormer, Lord Hardwick re- 
fused to consider this word in its grammatical sense, but treat- 
ed it as a word of inference or reasoning, because there was 
nothing in the context to authorize it. 

In the sentence before us, the word is plainly used as an 
adverb of time, because it is in immediate juxtaposition with 
the phrase, “in that case’. ‘To give it as here used, a differ- 
ent construction, would be to consider the testator as using it 
twice, consecutively, in the same sense, or as having no mean- 
ing for it, when thus using it: whereas, if we construe it as 
word of time, we represent the testator as simply saying, “if 
my grand-son should die, leaving no lawful heirs, n that case, 
at that time, it is my will that the property should be divided,” 
&c. This carries every material word of the will into effect, 
and gives an entirely reasonable interpretation to the same. 
It is the duty of Courts to do this at all times, when it can be 
done ut res magis valeat, Fe. 

But, if the testator intended the bequest over to take effect, 
should his grand-son leave no lawful heirs at the time of his death,. 
and had reference, consequently, to a dying without issue, at 
that time living, he could not, of course, have contemplated a 
perpetuity, nor have intended to create an estate tail. This 
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being made plain, it is very clear that the words lawful heirs 
were employed by the testator in the sense of children. 

It only remains to say, that the result of these views is, that 
in our opinion the testator gave to his grand-son a remainder 
in the real and personal estate conveyed by the first clause of 
his will to his wife for life, the same to be taken in fee by his 
said grand-son (for by the first part of the said fourth clause of 
the will, construed as it must be with reference to the second 
section of our Statute of 1821, an absolute fee simple estate 
vested in Daniel F. Harris) subject to an cxecutory devise of 
the lands and bequest of the personalty to the children of James 
C. Francis, if the said Daniel F. should die without children 
living at the time of his death. 





No. 61.—C. A. L. Lamar, plaintiff in error, vs. Toe New 
York AND SAVANNAH STEAMSHIP’ NAVIGATION CoMPANY, 
defendants. 


{1.] The New York and Savannah Steam Navigation Company, at some pre- 
vious period, published printed rates of freight, containing amongst others, 
this item—“ measurement articles not enumerated, such as boxes, &c. per 
foot, 123.” C.A. L. L. produced two boxes containing 2200 cotton sam- 
ples, and offering to pay the freight thereon, by measure, according to the 
printed rates, demanded their shipment by the Alabama, one of the Com- 
pany’s vessels. Cotton samples was not mentioned in the freight list. It 
was a new business which had recently sprung up; and it was proven by 
those who were accustomed to make shipments of these samples, that the 
customary rates which they were in habit of paying, was one cent per sam- 
ple, which rates were known to the plaintiff: Held, that the Company was 
not bound to ship these boxes, as such, by measure, nor unless paid a cent 
a sample, the customary rates on such articles. 


Case, in Chatham Superior Court. Tried before Judge 
FiLEemineG, May Term, 1854. 
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This was an action brought by the plaintiff in error, against 
the defendant in error, as common carriers, for damages sus- 
tained by their refusal to convey two boxes from Savannah to 
New York. 

The following is the testimony in the cause : 


Testimony of C. D. Rhind, witness for Plaintiff: Was in the 
employment of Mr. Lamar about the month of April, 1852; 
sent down to the steamship Alabama, which is one of the steam- 
ers of the defendants, who are common carriers, two boxes be- 
longing to Mr. Lamar, to be shipped to New York; they con- 
tained Cotton samples, and are the boxes named in the declar- 
ation ; they were closed up and offered as ordinary merchandise ; 
witness saw then delivered on the wharf to one Daily, who is in 
the employment of the company and ships goods for them. 
Daily said they contained Cotton samples and he would not 
receive them. Witness told him that what they contained was 
none of his business. He still refused and the goods were put 
in the ware-house. ‘Phis was in the port of Savannah, and 
in the afternoon. Witness went down, the next morning, with 
Mr. Lamar to the wharf; he required the goods to be shipped, 
took out his purse and offered to pay the usual rates of freight 
for merchandise ; witness thinks it was 124 cents per foot. 
Daily refused to receive it. While they were discussing the 
question, Captain Ludlow, the master of the steamship Ala- 
bama, came down and said to Mr. Lamar, I have arranged the 
matter with the agents—we will take the goods on your terms. 
Witness saw the goods put on board the Alabama, and a short 
time after saw them taken off and put in the ware-house. They 
were not carried by the Alabama. Mr. Lamar was obliged to 
have them brought: back in a dray to his office, and afterwards 
to another vessel—they were previously sent by him in his own 
conveyance to the Alabama. It cost about a dollar for the 
drays, 50 cents each time, and it was worth as much to take 
them in his own conveyance. I estimate the damage at that 
amount to him. I know of no other special damage. 

The rates demanded for Cotton samples by the boat were one 
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cent per sample. I heard of this and believe it to have been 
so for a short time previous. I do not know of my own knowl- 
edge. With the Philadelphia steamships I am acquainted ; they 
charge nothing for samples. Samples are usually sent put up 
in paper or in baskets; they go in the Purser’s room. They 
require more care than ordinary merchandise. These boxes 
did contain about 2200 samples. They were not shipped as 
samples, but as ordinary merchandise. Padelford, Fay & Co. 
are the agents of the defendants. They usually engage the 
freights. Mr. Charles S. Arnold is one of the firm. Mr. Ar- 
nold called on Mr. Lamar in my presence on the morning I 
speak of and offered to take the boxes for ten dollars. Mr. 
Lamar offered the usual rates of freight and would pay no more. 
The samples were intended to be sent to Euorpe from New 
York. Mr. Lamar was willing to pay by the printed rates and 
offered to do so. 

Testimony of Daily, for defence: Was in the employment of 
the defendants and on the wharf when the boxes came down. 
I refused to receive them, saying they contained cotton sam- 
ples, unless a certificate of the number of samples was sent 
down and the money pre-paid. It is the custom of the com- 
pany to have samples pre-paid, and had been for some time 
previous. I do not know how long Mr. Rhind called out. to 
me and said it was none of my business what was in the boxes. 
I told him it was and I would not receive them. It was not 
‘my business to collect freights. The boxes were left on the 
wharf and by a mistake of the Stevedore were put on board the 
Alabama, but were taken off that night and put in the ware- 
house. This was in the afternoon of the day the goods came 
down. ‘The vessel was to sail the nextday. Do not know any 
thing of Captain Ludlow’s conversation with Mr. Lamar. 

Charles 8. Arnold, sworn for defence: I am one of the firm 
of Padelford, Fay & Co., and was at the time. We were then 
and are now the agents of the company in Savannah. The 
freight for cotton samples was one cent persample. This rate 
had been established for some time. It was not so originally. 
We did so in order that those who shipped cotton by our 
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steamers should have an advantace over thoié-si Har shipped: by 

sailing vessels. We chtirze nothing for siin pl When the bales 
are shipped, but it has become whabit .to se Samples, by the 
steamer, of cotton on board sailing vessels, 








hk can thus be 
sold, to arrive, and complete with that off Hex d steamers. 
This is 2 new business. It had’ sprung wp within a:year or two. 
After we were informed that Mr. Lamar had sent‘the boxes 
down and what they: contained, I met him in the évening about 
6 o'clock and told him he could not send them without paying for 
them as.s: ang s34The ne xt day, after a conveysation.wi ith. ‘ny 
co-partners, I gdfiod u upon hiqn and 1 offered to take them for: ten 
dollars. -He offererl to pay ‘the usual rates of merchandise | per 
foot and no marge: 7 T told hi im the goods could not go. We. 
usually charged! oe 12 to 15 cents a foot: for merch sandise, 
Mr. Rhin? wag assets Cotton samples have no, peculiar in- 
trinsic value, thei" value is connected with the'sales spoken. of. 
T offered the ten: dol fe rs in a spirit of conciliation. _ I thought 
it probable that. the boxes contained about 1000 samples. ‘I 
know nothing ef the conversation with Captain Ludlow.., ‘He 
was not authorized to receive freight, the agents make ai: COL- 
tracts for freight. [Here'a set of printed rates were. showa | to, 
Witness anda re to. be taken with this, testimony Jd. These. are 
the rates spoken. of. They are the rates from New York | to 
Savannah, and not from Savannah to New York., We have no 
regular rates from Savannah, The articles on that: but. come 
this way, they-searcely ever go back. ‘Those rates lave been 
published by authority and have been circulated here, but they 
do not regulate the freight from Savannah to New .York.:* If 
a box of ordinary merchandise were ‘sent ‘we ‘should probably 
charge those rates. If ‘sinall ‘articles were sent .down, to. the 
steamer, I stippose the “Captain would receive, “thein and we 
would take the frol pit: ‘Wut he as ‘no right, to. make _engage- 
ments for freight ; ‘for ‘Nidance, he could riot take 4 Jot of five 
barrels. (Witness subsequetitly explained that fe used the 
term five barrels siinply ds an illustration. Je’ There had been 
disputes about paying the one cent per sample Yor some time in 
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N. York, as the merchants refused to pay it, and we wrote to 
the president about it. That letter is his reply. 


Contents of letter, December 9, 1851. I would charge one 
cent per sample for cottons, always “prepaid”. ‘We had been 
charging these rates for some time, but as’there were disputes 
with the merchants in New York about it, we wanted the au-. 
thority of the president. — : 

Mr. Dana, Mr. Harper, and Mr. Mitchel, merchants accus- 
tonied to the business, were sworn for defence, to prove that 
they'were in the habit of paying one cent per sample. Mr. 
Mitchel referred to a note made by himself, to show that oa the 
various oceasions, beginning December 20th, 1853, he had paid 
the rate. He had not looked further back. The witnesses could 
not say how long the rates hadbeen established.’ The serding 
cotton samples was a new business. The rates were not de- 
manded when the Cherokee and Tennessee began to ran in 
1849. They were demanded by the new boats, Alabama and 
Florida, Mr. Dana swore that in his business (the sailing ves- 
sel line,) he made the contracts for freight, that the mast>r did 
not contract,’ but if he received goods they w ould be sen‘ and’ 
freight demanded. * Thé reason +; the masters here in thei 
employment do not contract, is because they usually fill up the 

vessels. As agents, the master has the right to take goods on 
freight. Mr. Harper swore that he never applied to the agents 
to take the cotton samples, he sent them frequently and alws ays 
directly to the steamer herself with the money. 


C. D, Rhind recalled, swore: That he knows nothing of the- 
boxes being sent on board the evening they went,down to the 
wharf before the vessel sailed and again taken off; dares say it 
was done as Mr. Daily says so; bak. saw them sent on board 
and put there after Captain Ludlow’s conversation with Mr. 
Lamar, on the morning she sailed, and saw them taken of that 
morning. The steamer left in the morning. Mr. Lamar’s con- 
versation with the Captain was after that with Mr. Arnold in. 
witness’ presence. 

The printed list of rates above referred to is as follows: 
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ESTABLISHED RATES OF FREIGHT BETWEEN N., 
YORK AND SAVANNAH, BY THE STEAMSHIPS 
FLORIDA AND ALABAMA, 


Anchors, per Ib. 4 ct. 
Ashes, pot and pearl, per Ib. 4 
Bags, corn an other grain, per bushel, «210 
Pimento, per bag, 40 
Pepper, - 25 
Ginger, “ ' s 
Trace chains and the like, per Ib. ae 
Butter, kegs, tubs or other packages, per’ lb. 3 
Barrels, beef, pork, fish, beer, cider, salt, pitch, ba 2 
turpentine, rosin, plaster paris, cement, 623 
Potatoes, apples, nuts, bread, flour and other light | 
goods in flour barrels, saline 50 
Half barrels, beef, pork, fish, beer and tongues, 374 
Flour, bread, buckwheat and crackers, 30 
Quarter barrels, do do 15 
‘Eighth barrels, do do 10 
Boxes, lemons and oranges, each “ 50 
Soap, 20 
Candles, chocolate, olives, anchovies, vermicelli, 
pipes, macaroni, starch, pepper, almonds, 15 
Herrings, raisins and prunes, each 10 
Segars, quarter boxes, each 124 
Axes, one dozen, 25 
Window glass, 50 feet, each 10 
Wine, oil, cordial, 1 doz each 25 
Baskets, champagne (or boxes) each 50 
Bellows, 30 inches or under, each 75 
Over 30 inches, itis 1 00 
Brick, tile, slate, &c. per 1000, 10 90 
Bundles, frying pans, shovels, scythe blades, 1 doz 
cach 50 


Straw knives, rice hooks, 1 doz each ~ 20 
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Brooms, broom handles, per doz 25 
Clothes brooms, hearth bryshes,. per doz 15 
Cait wheels, each , iat 1 50 
Coach and chair wheels, each 50 
Carboys, aqui fortis and oil vitriol, on deck, each 1 25 
Carriages, four-wheel coaches and standing top ba- 
rouches, each 20 00 
do without dicky. seat, 15 00 
Buggies and buggy wagons, cach 10 00 
Falling top barouches and phetons, each 12 00 
Gigs, sulkeys, wagons without tops, 6 00 
Stages on deck, | 20. 00 
Under deck, each mo 25 00 
Ox carts, each “ . ‘ ‘10 00 
Single horse carts, each 6 00 
Chests, tea, each 50 
Half chests, each _ 80 
13 lb. boxes, 15 
61b. do | "10 
Coffeé, hags, barrels or casks, per Ib. i. 
Cheese, casks or boxes, per lb. " 
Copper, in cases or loose, per Ib. i. 
Collars, per doz 40 
Cultivators and corn shellers, each | 75 
Chairs, usual sizes, per doz : 3 50 
Fancy chairs, inboxes, per foot, 10 
Demijohns, empty, 3, 4 and 5 gallon, each per gal. 03 
Filled, each per gal. — 10 
Drums, figs or raisins, 10 
Half drums, 06— 
10 


Hams, loose, each 

In casks, barrels or boxes, per ‘Tb. ” 
Hogsheads or casks, copperas, sugar, coal, 
Horses gr mules, on deck, , shipper to find feed and 


stalls, each 


By 
f 


25 00 


Horned cattle, do do 20 00 
Iron, bars, pigs, castings or hollow ware, of all des- 
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criptions not otherwise mentioned, wire, cannon, 
exnnon balls, chain cables, graplins, chests, rail- 


ings, Shear moulds, sheet iron, anvils, smoothing 





irons, rail-roadwheels, per lb. 3 
Jack screws, each T5 
Jars, grapes, large, 60c.—small, 40c. 

Snuff, 50 30 
Kitts, salmon or other fish, each . 25 
Lead, sheet in rolls, pigs or bars, per Ib. i 
Lard, kegs or barrels, per Ib. i 
Leather, sole, per side, ~ 10 
Liquors, barrels or casks, per gal. 24 
Marble or stone, dressed or rough, per foot, 10 
Millstones, per Ib. ‘3 
Nails, per keg, 25, 
Paper, ne ~e 

Printing, per ream, — 3I} 

Sheathing, per lb. : bik 
Plaster Paris, in bulk, per Ib. : “4 
Paint, dry or in oil, : —. 4 
Ploughs, all ‘sizes, seul ; 1 00 
Portable furnaces, | a ' 25 
Quicksilver, each flask, ms 1 00 
Rocking chairs, each chair, — 1 00 
Steel, bars or bundles, per Ib. 4 
Salt, in sacks or casks, per bushél, 10 
Stills, copper or iron, per gal. 05 

Worms for stills, per foot, . aa 
Shot, per lb. hued 4 
Saws, saw-mill and cross-cut saws, per doz. 1 00 
Stone Ware, per gallon, if loose, 04 

In crates or casks, per foot, 10 
Straw cutters, framed, each 1 00 
Specie, gold or silver, — - kto}p.c. 
Tin plates or pigs, per Ib. 3 
Tobacco, kegs, casks or boxes, per lb. 4 


Mcaccinedind articles.not enumerated above, such 
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as boxes, balés, trunks, dry casks, crafts, hamp- 
ers, bale rope, cordage, band boxes, sieves, 
bundles leather, matting, stoves and,stove pipes, 
sacks or crates, bottles, nests of tubs, pails or 
other wooddn ware, baskets, bags of almonds, 
nuts, corks, pine-apple cheese, fruit trees and 
shrubbery, cotton bagging, duck, willow ware, 
porter in casks, per foot, 
Vices, each 


tin 


9 
—s 


0 


bh 


kas If extra valuable packages are shipped, the value must 
be declared and paid for accordingly, to hold the ship respon- 
sible. 

gas>Shipments of specie must, in all cases, be made known 
at the office of the agent, before going on board. 

Kes Not accountable for goods shipped, when bills of lading 
have not been obtained. 

fas” Small single packages charged according to value. 

Beas~ Goods will be landed on arrival, and if not taken away, 
will be stored at the risk of the consignee. 

bes~The weight of all articles shipped by weight, to be fur- 
nished by the shippers, before the bills of lading are signed. 

Bes” Not accountable for rust on iron, steel, wire-or hollow 
ware; nor breakage of stone ware, glass, marble, curb and 
free stone, or hollow ware castings. 

fas No bill of lading to be signed less than 75 cents freight. 

wes All bills of lading signed by the clerk on board. 

For freight or passage, apply to 
SAMUEL L. MITCHELL, 194 Front-st. N. Y. 
PADELFORD, FAY & CO. Savannah. 


And thereupon, the Court charged the Jury, as is hereinaf- 
ter stated in the decision of his Honor. And the plaintiff, by 
his Counsel, further asked his Honor to charge, that notice of 
any variation of the general rule, that the master was entitled 
to make contracts for freight, must be brought home to plain- 
tiffs, before his rights could be effected by such variation, and 
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his Honor refused so to charge; to which charge and refusa 
so to charge, the said plaintiff, by his Attorney, excepted. 

The Jury, under the charge of his Honor, rendered a ver- 
dict for the defendant ; whereupon, Counsel, during the said 
term, and before the adjournment thereof, for the plaintiff, 
moved for a new trial on the following grounds: 

Ist. That the verdict is contrary to law. 

2d. That the verdict is contrary to evidence. 

3d. Because his Honor, the Judge, erred in charging the 
Jury, that if the defendant was in the habit of charging one 
cent per sample for the freight of cotton samples, that the 
plaintiff was bound to tender the one cent per sample, before de- 
fendant could be obliged to accept the boxes in plaintiff’s de- 
claration, mentioned as freight, although the printed and pub- 
lished rates of freight issued by the defendant comprised such 
boxes as were tendered for freight by plaintiff, at other rates 
of freight, which last mentioned rates of freight were offered 
to be paid by the plaintiff. 

4th. Because his Honor, the Judge, erred in charging the 
Jury, that if the defendant’ was in the habit of charging certain 
persons one cent per sample for the fr eight of cotton samples, 
that the plaintiff was bound to tender one cent per sample, be- 
fore the defendant could be held liable for not receiving and 
carrying said boxes, although said boxes were comprised 
amongst articles printed and published by defendants among 
their rates of freight, to be by them transported and ‘carried 
at other rates of freight, which last mentioned rates of freight 
were tendere] by plaintiff, and no knowledge brought home to 
piaintiff, of other than the printed rates of freight. 

oth, Because his honor, the Judge, erred in charging the 
Jury that the defendant was not liable for the refusal to carry 
the boxes in the plaintiff’s declaration mentioned, although the 
master of the said Alabama had agreed to carry said boxes at 
the rates of freight proposed and offered by plaintiff, and had 
received the boxes on board said steamer. . 


6th. Because his Honor, the Judge, erred in charging the 
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Jury that the master of said steamer Alabama, in said decla- 
ration mentioned, had ng power to make any contract for the 
transportation and freight of thé boxes in said declaration men- 
tioned, if there was an agent in the City of Savannah whose 
duty and business it was to contract for freight for said steamer. 

7th. Because his Honor, the Judge, erred in charging the 
Jury, that whilst the ruleef the law was, that the master of 
the vessel was the proper person to make contracts for freight, 
yet if they found that in this case that power had been denied 
him, the plaintiff was not entitled to recover, although no notice 
of the denial] of said power to the master was brought home to 
the plaintiff. 

8th. Because his Honor, the Judge, erred in refusing to 
charge the:Jury, when requested by plaintiff's Counsel, that 
notice of any. variation of the general rule, that the master was 
entitled to make contracts for freight, must be brought home 
to the plaintiff, before his rights could be affected by such va- 
riation. 

And it was then agreed between Counsel, that the said mo- 
tion for new trial should be argued in vacation; and in pursu- 
ance of said agreement, the said argument was had, and his 
Honor, on the day of January, in the year 1855, over- 
ruled the motion for a new trial, and filed the following decis- 
ion : i ae ae ; 

‘C. A. L. Lamar > 
. a ee 
_ New York and Savannah 
Steam Navigation Company. 

This action was brought to recover damages, because the 
defendants, being common carriers, refused to carry two cer- 
tain boxes, although the plaintiff tendered the freight of twélve 
and d half cents per foot, that being the printed tate of freight 
for the transportation of boxes» The defendant refused, be- 
cause the boxes contained cotton samples, the freight on cotton 
samples being one cent per sample. 

The freight list does not mention cotton samples. The pro- 


Motion for new trial. 
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bability is, that at the time the list was printed, the maine of 
sending on eotton samples had not begun. Indeed,-the . testi- 
mony discloses the fact, that the sending of cotton samples was 
a new business.. “‘ The rates. were not demanded by; the- Cher- 
okee and Tennessee, but were demanded by.the new. boats Ala- 
bama and Florida,” Every merchant who testified on this 
subject, says he was im the habit ef paymg one cent per sample. 
This rate of.freight’seems to have been uniform, from the ‘time 





that freight was first demanded for cotton samples, tothe time . 


that these boxes containing samples, were offeted for shipment. 


I charged the Jury that if they found the fact that the freight 
for cotton samples was one cent per sample, that the plaintiff 
could not get rid of this freight by putting his samples in a box. 
I don’t know that the reason for charging this freight can‘aé 
fect the question, but if it does it is against the plaintiff, be- 
cause the advantage to the merchant is the same whether thie 
samples ‘are sent loose or in a.-box. That advantage I under- 
stand to be this: it enables merchants to ship in Sailing vessels for 
a less freight than by steamer, and -yet he secures the benefit-of 
the steamer’s speed, as he can sell his eotton by sample before it 
arrives. . The price charged by the steamer for this advantage 
is one-eent per ‘sample—can it bé -that’a merchant may avail 
himself of the steamer’s speed to sell‘his cotton:and avoid pay- 
ing for the advantage, by simply putting his samples in a box? 
The fact that cotton samples are-not mentioned in the printed 
list does not vary the question, ¢f the fact be established that one 
cent per sample is the freight uniformerly charged and paid for 
samples. For éxample, the freight on a tea-chest is fifty cents. 


Does any one suppose that a merchant may avoid the pay- 
ment of this freight by putting the chest in & box? Certainly 
not. Now why? Not because tea-chests-are mentioned in the 
freight list, but because this is the wswal freight for tea-chests. 
The principle depends upon the fact—not upon the manner in 
which the fact is proven. The usual freight may be proven by 
the freight list—but if the particular article is not upon the 
freight list, the usual freight maybe en by witnesses. I 


VOL. XvI-72 
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repeat, the application of the principle depends upon the fact 
and not’ upon the manner in which the fact may be proven. 

Let it be assumed that the’ usual freight on cotton samples was 
one cent per sample, (and this fact was left to the Jury,) then I 
Say now, as I said to the Jury on the trial, that the plaintiff 
cannot avoid this freight by putting the soingilee ina box. One 
more illustration and E am done with this point. The freight 
on deat bodies I’ believe is ten dollars. Dead bodies aro not 


_ mentioned in the freight list. Is this company bound to carry 


dead bodies, and the freight by the size of the coffin or box in 
which the body may be enclosed? - Se much as to the first pro- 


position of Counsel, that the defendant was bound as a common 


carrier, to carry these samples for freight according to their 
printed rate for boxes. 
The second proposition of Counsel is, that the defendan’ was 


bound ‘by the contraet of the Captain. 


--Two questions arise upon this proposition—one of fact: did 
the Captain contract? The other of Law: if the 'Capta’n did 
contract, was the defendant bound by his contract? 

First. Did the Captain contract? The only evidence upon 


this subject is, that the Captain came down while the pl intiff 


and witness were talking with the. agent of the company for 
shipping goods, Mr. Daily, and who had refused to receive the 
boxés, en the ground that they contained cotton samples, and 
said to plaintiff, “I-have arranged the matter with the agents; 
we. will take the goods on your terms’. Is this proof of a con- 
tract by the Captain? I think not. To my mind it only 
proves that the:Captain informed the plaintiff that the agent 
had agreed to receive his boxes. If the agents did so agree, the 
Captain could have proven the fact, but no such proof was of- 
fered. af the Captain did not contract, there is an end of the 
matter. , 

I however charged the Jury, , that if they found, under the tes- 
timony, that.the defendant had an agent present whose duty it 
was to make contracts for freight, that the defendant would not 
be bound by a contract made by the Captain. , Mr. Arnold 
proves- distinctly, “that Padelford, Fay & Co. are the agents of 
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the defendant in Savannah; that the Captain is not authorized 
to.receive freight, but that the agents: make all contracts for 
freight”. The fact is not stated: in the brief of the testimony; 
but it was mutually admitted by Counsel’in the argument of 
this motion, that Mr. Arnold proved that Mr. Padelford and: 
Mr. Fay were part owners. ‘hese gentlemen, then, aecording 
to the testimony for themselves; and.as agents for the other 
owners, made all contracts for freight. -I admit that “when a 
vessel is intended.:to be employed as a general ship, and the 
owners do not interfere with the receipt of the eargo; they are 
bound by the contracts of the. master, notwithstanding the ship 
may be at their..place of residence”. _ But here the proof is, 
that the -ownérs did interfere, Padelford: and Fay being part 
owners, and Padelford; Fay & Co. being agents for the other 
owners in regard to this aia matter of inane contracts - for 
freight, tae 

But it is _—" thas constant uubege een that see: mas- 
ter has a general authority, and: if a; more-limited authority is 
given, the party not informed of it is. not‘affected, by such. lim- 
itation’:. -Granted—but is the party in- this‘case not informed 
ofit? If the Captain has made this contract; (which I deny,) 
by what authority did he niake it? “By his general authority 
as me-ter? Not at all. On the contrary, he saysthat he had 
arranged it with the agents. . Is: not this notice to the plaintiff, 
that-he claimed no authority in.the premises as master? If 
the agents gave him special authority to make the contract in 
this. case, that fact ought to have'been proven.. Nor is this the 
only evidence of notice to the plaintiff... The evening previous 
Mr. Arnold informed: the plaintiff that he -could. not-send the 
boxes unless they were paid for as samples. - We find Mr. La- 
mar, the nextday, offering to Mr. Arnold to pay the usual rates 
of merchandise per foot.. Does not this show knowledge in 
Mr. Lamar that Mr. Arnold had control of this matter? 

This question of notice, it seems to me, is not a very impor- 
tant one, under the facts of this ease, inasmuch as the boxes 
were not actually carried. If they had been carried, under a 
contract with the Captain, the company would haye been bound, 
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unless they could. bring home notice to the plaintiff that the 
Captain had.no authority: te make the contract... But if the 
Captain makes a contract which he is-not authorized to make, 
and the owners repudiate the contract before itis executed, and 
refuse to carry it into effeet; they: only do what they haye the 
right to.do. In such a case,(and that isthe present case,) the 
plaintiff, to reeover damages, must:prove that the Captain acted 
within the seope-of his autliority. The defendant need not prove 
knowledge im the plaintiff that the: Captain had ne. authority. 
~The right tereject a contract made-for you without authority, 
depends-not:upor the knowledge ofthe party-with whom the 
contract is-made, but “upon the fact. that the agent had no au- 
thority.. Whether, therefore, the Captain made this contract 
by.virtue of his general, authority as-master, or by virtue of.a 
special authority. given in this. particular case matters not; as 
the contract was repudiated before execution. The liability of 
the company:nust depend.npon their right to repudiate ; their 
right to repudiate must depend: upon the authority of the mas- 
ter to. contract, and the burthen. of proof, in my judgnient, fis 
upon the plaintiff to proye this authority. He-has not done so; 
on the contrary, the general. authority of the master has been 
negatived by the testimony, and there is not.a particle # proof 
to show a special authority. : 
_ ‘Zhe imotion for new trial is‘ refused. 
: W. B. FLEMING, Judge E..D. . a 


di the Opaneel for ae tenders his bill of exceptions 
to said-decision and says: - 

1st. That his: Honor erred in refusing to.grant a newtrial, on 
the grounds set forth in-the motion of the plaintiff. - . 
, 2d. ‘That his Honor erred in over-ruling the third, fourth, 
fifth, sixth, seventh and eighth grounds of the motion for a new 
— tendered by ‘the Counsel for plaintiff. 


.LioyD & aida for plaiesitt in error. 


-Law & Barrow, for defendants. 














SAVANNAH, JANUARY TERM, 1855. 573 
Lamar os, The N. ¥. & Sav. Steamship Nav. -Co. 








By the Court—Lumrxkiy, J. delivering the opinion. 


{1.] The argument of this-case.‘hag taken a pretty wide 
range—though not more:so than-did the testimony and the de- 
cision of-the Court, on the. trial‘:below. We shall confine our 
judgment to the case made by the pleadings. For the sake of 
accuracy, 1 herewith insert the declaration and answer filed in 
thiscase:-* -— . pe coe hye! 


“The petition of Charles A. L. Lamar sheweth, that the 
New. ¥ork.-and Savannah Stéam Navigation: Company ‘have 
endamaged your petitioner .in this, to wit: For that whereas 
the said: New ¥ork and Savannah Steam Navigation Company, 
a corporation under the laws of the State of Georgia, before 
and at-the.time of the committing of the grievances-as herein- 
after next mentioned, was the owner and proprietor “of “a ¢er-: 
tain: steamship called the Alabama, to wit: a steamship plying 
between the port of Savannah, in the State of Georgia, and the 
port of New York, inthe State of New York, for the carriage 
and conveyance of passengers, and also of freight for a reason- 
able hire and reward, between said. ports, and “being so,-the 
owner of said steamship.had advertised for freight for the.same 
for. a voyage from the said port of Savannah tothe port-of 
New.York, for: certain, specified rates by.said. defendant, agreed 
upon ‘and. published, and was,then and: there a-common carrier, 
and subject.to all the.duties, and liabilities. by the law imposed 
upon ‘it,:as such common ¢arrier.as aforesaid. 

And whereas, also, while the said New York and Savannah 
Steam Navigation Company was such owner and proprietor 
and such common cayrjer, and had so advertised for freight 
with certain rates by it put forth and published, to wit: on the 
twenty-eighth day of February, in the year of:our Lord one 
thousand eight hundred and fifty-two, to wit, in the county 
aforesaid. Your petitioner being desirous of sending certain, 
to wit, two boxes from the port of Savannah to the port of 
New York, caused to-be placed on board the said steamship 
Alabama, rwo boxes about eight feet long and two feet wide, 
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marked Rebert Collins, New York, and then and there request- 

ed the said New York and Savannah Steam Navigation Com- 

pany to transport the said boxes to the said port.of New York, 

your petitioner then and there tendering tothe said New York and 

Savannah Steam Navigation Company the freight of said box- . 
es, either by measure or weight, as set forth in their published 
rates of freight. Yet the-said New York and Savannah Steam. 

Navigation Company, not regarding its duty in that behalf, 

but contriving to defraud and injure your Petitioner, did not 

and would not convey and carry ‘said boxes to the said port of 

New York, but removed the said ‘boxes from the said vessel, 

and utterly refused to transport and earry the same, by. means 

of which refusal of the said New York and Savannah Steam Nay . 
igation Company, and of. its breach.ef duty as such commen car- 

rier ag aforesaid, your petitioner ‘was put to-divers expenses in 

wharfage and drayage and in the employment of divers-persons, 
te remove said boxes and re-ship the same, and was also great- 

ly delayed and imjured in his business, for that he was unable 

to sell divers cottons at large. prices and advances, from said re- 

fusal of the said defendant to convey the rem aforesaid, eon 

taining the.-samples thereof. . 

And your petitioner in fact saith that the sete of ae said 
New York and Savannah Steam Navigation Company, and 
their breach of duty as such common carrier as aforesaid, hath 
endamaged your petitioner in the manner aforesaid, one thou- 
sand dollars, and thereupon he brings -suif. Wherefore, your 
petitioner prays process may issue requiring the said New York 
and Savannah Steam Navigation Company to appear and an- 
swer in the premises. LLOYD & OWENS, 

? Attorneys for Petitioner.” 





“THE NEW YORK AND SAVANNAH , he BS, 
STEAM NAVIGATION COMPANY Chatham Superior Court. 


_- QHARLES A. L. LAMAR. 

And the said defendant, The New York and Savannah 
Steam Navigation Company, by its Atterneys, Law & Bartow, 
comes and defends the. wrong and injury, when, &c. and says 
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that the said defendant, the New York and Savannah Steam 
Navigation Company, is net guilty of the said supposed grie- 
vances above laid-¢o its charge, or any or either of them, or 
any part thereof, in manner and form, as the said. plaintiff hath 
above thereof complained against it. And of this the said de- 
fendant puts itself.upon the country, &c.. + 8 

And for further plea in this behalf, by leave of the Court, 
have fixgst had and obtained, the said defendant says that the 
said plaintiff ought not further to have and maintain his said 
action thereof against this defendant, because the said defend- 
ant says, that if there was any such refusal by this defendant 
to transport the said boxes of the said plaimtiff, as in the said 
plaintiff’s declaration is alleged, the same was occasioned by 
the said plaintiff’s refusal, on his part, to pay ard allow to this 
defendant the usual and customary charge and compensation 
on freights for the transportation of samples of cottons, which 
composed the contents of said boxes,.and this defendant is 
ready to verify. Wherefore, the said defendant prays judg- 
ment if the said plaintiff ought further to have or maintain his 
said action. thereof against this defendant. 

LAW & BARTOW, 
Defendant's Attorneys.” 








. Thus it will be pereeived, that Mr. Lamar, the plaintiff, 
claimed to recover damages.of the defendants ag common car- 
riers, for not. transporting two boxes in the steamship Alabama, 
from the port.of Savannah to the port of New York, notwith- 
standing a reasonable hire. or reward was tendered’ for said 
service, according to specified rates agreed upon and published 
by the defendants. The-defendants pleaded the general issue, 
and insisted that if there was any such refusal, on their part, 
as that complained of, it was because the plaintiff failed or re- 
fused to pay the customary cpa for the transporta- 
tion of his goods. ' 

The issue, therefore, made by the pleadings i is, did the plain- 
tiff offer to pay the usual rates for the service which he re- 
quired? That question, we think, was properly submitted by 
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his Honor; Judge Fiemia, to the Jury; and the verdiét ‘hay- 
ing been found *for the company, it shoald not be disturbed. 
Moreover, we think the’ plaintiff. acted under a misapprehen- 
sion, as to the duties and Habitities - the trained een 
with this transaction. 

It seems, 4rom the: proof, ehet - ‘sometime’ since, hand-bils 
were published and circulated, purporting to contain the estab- 
lished rates of freight between New York and ‘Savannah, by 
the steamships: Florida and Alabama. Toward the close of 
this list is this item: ‘Measurement articles, not enumerated 
abéve, such-as boxes, &c. per foot, 12}.” Under this item, 
Mr. Lamar insisted on shipping two boxes,.which were elosed 
up and which contained 2200 cotton samples, as ordinary mer- 
chandise, at twelve and a half cents per foot, and no. more. 
The rates demanded for cotton samples, by the boat, were one 
cent per sample. . Phe merchants who-were sworn on the trial, 
testified'that they were in the habit of paying one--cent per 
sample. Mr: Rhind, the witness for the plaintiff, admits. that 
he had heard: of this, and believed it to. have been the rates 
charged, before these boxes were offered... This was « new ba- 
siness which had sprung up recently; and these rates were es- 
tablished in order that those who shipped cotton by the steam- 
ers, should have an advantage over those who shipped by the 
sailing ‘vessels: ‘Nothin’ was: charged “fer the saniples when 
the bales were shipped by the stéamer. * But:to*counteract the 
preference’given to the steamers, it hack become a habit to'send 
samples, by the steamer, of cotton on ‘board the sailing ves- 
sels, which could be sold by the samples, to be delivered on its 
arrival, and:thus compete with that on board the steamers. 

Was it right that the plaintiff should derive this benefit from 
the transaction, and not-make adequate compensation? With 
this adventitious ‘value attached to these cotton samples, should 
they not:have been taxed higher than ordinary merchandise ? 
Were the owners of these steamships to be compelled, as com- 
mon carriers, to commit pecuniary suicide? to become the au- 
thors of their own undoing? The injury resulting to the com- 
pany, as well as the benefit accruing to the shippers of cotton, 
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justified this extra charge. Even the printed rates provided 
that if extra valuable packages were shipped, the value mist 
be declared and paid:for accordingly ; otherwise, the ship would 
not be held responsible. And it is too limited a view of the 
subject to hold that this extra value was restrictet to the in- 
trinste value of the article merely. ‘anil 1 


From the fact that shipments of specie were required, in all 
cases, to’be made known at the office of the agent, before going 
on board, it is contended that other articles, not emimerated, 
came under the head of ordinary merchandise. ‘The: presiding 
Judge put this point, we think, strongly in his charge to 
the Jury. “The fact”, said he, “that cotton samples are not 
mentioned in the printed list, does not vary the question, ¢f the 
fact be established that one pé? cent. per sample is the freight 
uniformly charged and paid for samples. For example, the 
freight’on a téa-chest is fifty cents: “Does any one suppose 
that a merchant may avoid the payment of this freight, by put- 
ting the chestin abox? “Certainlynot. Why? ‘Net because 
tea-chests are mentioned in the freight list, ‘but because this ig 
the usual freight for tea-chests. The principle depends upon 
the fact, not upon the manner in which the fact- is proven. 
The usual freight may be proven by the freight list, but if the 
particular article is not upon the freight list, the usual freight 
may be proven by witnesses. Let it be assunied that the usual 
freight on cotton samples is one cent per sample (and this fact 
was left to the Jury) I'say now, as I said td the Jury on the 
‘trial, that’ the plaintiff carmot avoid this freight, by putting the 
samples in a box. One more illustration, and'I’am done with 
this point. The freight on dead bodies is, I believe, ten dol- 
lars. Dead bodies are not mentioned in the freight list, (nei- 
ther are cotton samples); Is this company bound to carry 
dead bodies at the freight by the size of‘the oot or the box 
‘in which the body may be enclosed?” ; 

I will only add, that the law which forces common carriers 
to transport freight at the usual rates, 's, itself, an exception 
to the voluntary principle upon which other contracts are 
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founded, and of doubtful expediency. We are unwilling to 
extend the doctrine-any further than it has gone. 

Whether Captain Ludlow, the master of the vessel, was au- 
shesintd to make a.special agreement with Mr. Lamar, relative 
to this freight, at the place of the residence .of the part owners 
and agents of the ship, who were personally present, interfer- 
ing in the matter and virtually repudiating the contract, if, 
indeed, any such, were made, we have deemed it unnecessary 
to decide. Suffice it to say, that.this action is not brought to 
recover damages for the breach of any such supposed agree- 
iment. The doctrine upon this point will be found to be very 
clearly stated by Mr. Flanders, .j in his Treatise on Shipping. 
(§141, 147 and 477, and the notes thereto appended. Abbott 
on Shipping, 161, note 3.. Story on Agency, §116. 6 Cow- 
en’s. Rep . 178., 11 Mass. BR..99. . 3 Pick. Rep. 495-.and.3 
pM C C’. Rep. 228.). Jn this. Test cage, Judge Stary, de- 
voted as he was to this branch of the'science—Maritime Law— 
has arntet 9 all the learning:of the books upon this auhyect 

J udgment, affirmed. 








No. 62. —JAMxs 8. BRADWELL, Ordinary of the County of 
Liberty, plaintiff in error, vs. Mary SPENCER, administra- 
trix of William Spent, deceased, defendant. 


p. ] A judgment which is rendered by a Court having jorisdiction of the 
‘ cause and the partiés, binds the parties until set aside, notwithstanding the 
existence of irregularities in the proceedings previous to the judgment, pro- 

_ vided those irregulagitiesare such as may be waived by parties. 

[2.] A judgment against the principal is prima facie, but not conclusive evi- 

dence nguinat the surety. 


Debt, in Liberty Superior Court. “Tried before Judge Frem- 
Ina, April Term, 1854. 
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This wag an action ona guardian’s bond, brought against 
the administratrix of William Spencer, the security on’ the 
bond, for a devastavit of Samuel Spencer, the guardian. 

On the trial the plaintiff offered in evidence a detree of the 
Superior Court of Liberty county, rendered on the 5th day of 
December, 1848, upon a’bill filed by Monroe McIver, by his 
guardian, Henry M. Stevens, complainant, against Samuel 
Spencer, defendant; who was the guardian of said Monroe Me- 
Iver, charging the said Samuel Spencer with waste and devas- 
tavit of the estate and effects of the said Monroe McIver, his 
said ward. Upon which bill a rule of Court was taken, refer- 
ring the said case to arbitration, and directing that the said 
award of the said arbitration should be entered up as the judg- 
ment and decree of the Court ; which evidence was offered to 
prove the devastavit and indebtedness of the said Samuel Spen- 
cer, guardian to his said ward, Monroe McIver; to the admis- 
sion of- which testimony the defendant objeeted and insisted that 
the same ought not to be admitted. A certified copy of the 
bond of said Samuel Spencer, as guardian, and of the said de- 
cree, the original bill, rule of reference to arbitration and award’ 
rendered, are herewith annexed. The plaintiff insisted that 
said evidence ouglit to be aan on read trial of sdid i _— on 
the following: grounds: ‘ ws 

1st. Because a judgment or decree rendered against ‘a puar- 
dian, establishing a devastavit or amount of-indebtedness against’ 
the’ guardian, in favor of the ward, is-admissible prima’ fadie 
evidence in an action on‘ the penne 8 bond, : he ar? his 86. 
curity on the bond. | 

2d. Because the defendant could not go behind the decree 
for the purpose of inquiring into the regularity of the decree, or 
the award on which said decree was founded ‘and rendered. 
And the Court did over-rule said motion’and exeluded the 
testimony, on the ground that ‘the rule of Court referring the 
said case in Equity to arbitration, required the award to be ta- 
ken and returned into Court at least’ thirty days before the 
next term of Court; and it appearing from the date of 
the award that it’had not been returned into Court thirty days 
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before the then.next term, the decree was irregularly takenand 
entered up, and could not be admitted in evidence. 

The plaintiff then offered tq prove by parol that the said de~ 
cree was rendered with the knowledge: and assent of the said 
Samuel Spencer; which motion the said Court over-ruled, and 
refused the said testimeny, and-did exclude the same. ‘ Where-. 
fore, the said plaintiff closed his case and the said defendant 
moved for a non-suit, which the said Court accordingly ordered. 

On which decisions error is assigned. 


Law & Barrow, for plaintiff in error. 


Warp & Owens for defendant. 
By the Court.—BEnnine, J. delivering the opinion. 


[1.] Any judgment which is rendered by a Court that-has 
jurisdiction of:the cause and the parties, binds the parties until 
set aside, notwithstanding the existence of irregularities in the 

proceedings, previous to the judgment, if those irregularities 
are such as may he waived by parties. (Rogers.vs. Evans, 8 
Ga. R. 145. Tucker vs. Harris, 13 do. 10.) 

. The, decree in question in this case, was rendered by a Court 
which had jurisdiction of the cause and the parties. | 

The rule of Court, referring the cause to arbitration, did not 
deprive the Court. of jurisdietion of the eause—did nat put the 
cause out of Court.. Qn the contrary, the rule in terms retain- 
ed the cause in Court, for it provided-that something was to be 
done in the cause in’ the Court after the time of the reference, 
namely :, that the. award was to be returned to the Court, and 
by the Court be made the judgment of the Court. | 

Nothing of this sort could be done in a cause not in’ Court— 
in @ cause over which.the Court had no jurisdiction. . 

Indeed, the cause would not have been put out of Court 
by, the reference, even if in the orler of reference itself, there 
had not-been this express retention, of the cause. A general 
reference under an order. of Court,:does not have the ‘effect to 
put the referred case out of Court. . That effect is prevented, 
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both. by the Statute of 1799 and by the old. law—the law which 
we adopted by the Act of 1784. The 30th section of the Act 
of 1799, is in these words, in part: .“‘In all matters submitted 
to reference by parties in a suit under a rule of Court, or other. 
agreement signed by the.parties, judgment shall be entered up 
by the party in whose favor the award is given, and execution: 
shall issue for the sums awarded to be paid, as they respectively 
become due, and to be levied on the property of the party 
against whom the judgment shall have been entered up; and, 
such other proceedings shall be had thereon by the Court, as 
in cases of judgments entered up on verdicts of Juries’. Ac-. 
cording to these words, a Court.no more loses jurisdiction of a 
cause by committing it to arbitrators, than.it does by commit- 
ting it to a Jury. 

This Statute applies to Courts of Law ; still, it governs Courts 
of Equity, for it is the business of Equity to follow the Law. 

And the law of our adoption is not different, in this respect, from 
the Statute. By that law, the jurisdiction of causes, whether 
they be pending in Courts of Law or Courts of Equity, is not 
lost by a reference of the causes to arbitration. (Russel on 
Arbitrators, 688, 4, 5, 6.) 

The Court, then; rendering this decree, had jurisdictiog of the- 
cause and of the parties. 

The decree, however, was preceded by an irregularity. 

The award on which it was founded had been ordered to be 
returned to Court thirty days before a particular term; where- 
as, in faet, it had not been returned thirty days before that 
term. Was the decree good until set aside, notwithstanding this 
irregularity? It was. The time for making an award may be 
enlarged by consent of parties—by consent, either express or: 
implied. (Russell on Arb..141.) 

This irregularity, therefore, was one which the parties might 
waive. 

It follows, from the general principle first laid down, that the: 
decree was good until set aside. 


[2.] But a decree or judgment which binds the windealicts 

















582. SUPREME COURT OF. GEORGIA. 
Prioleau on The South Western Rail-road’ Bank. 


prima facie evidence against the surety. (Bryant, guardian, 
ge: and others-vs. Pye, 1: Kelly, 855.) 


This decreé bound Samuel Spencer, who was a party to it, 
and he was the guardian and the principal in the guardian’s 
bond; and William Spencer, the intestate of Mary Spencer, 
the administratrix; was the'sirety of Samuet on that bond. 

The decree, therefore, was prima facie evidence'against her. 

And so it seems that the Court below was wrong in not ad 
mitting the decree in evidence. 

There ought, therefore, to be a new trial—and as on’ that 
the decree will be admitted as evidence, it becomes unnecessary 
to decide the question whether the parol evidence offered to 
render the decree admissible, was itself: admissible. 











No. 63.—Tuomas G. PRro.Eav, plaintiff in error,.vs. THE 
Soutn be ‘Raty-RoaD Bank, defendant. 


[1.] A bond under seal is, by the laws of South h Caroling, assignable by in- 
dorsement, in blank, thereon. ; 

[2-] It is well settled in’ South Carolina, “s a bond vad be transferred by 
assignment not under geal. 


[3.] A power of Attorney to transfer a bond satis seal, need not, itself. be 

under seal. 

[4.] Where H A M, the original payee of a bond, had fransferred the same to 

‘F KH; and afterwards, and when said bond (being a negotiable instru- 
‘ment) had‘been, by the assignee, negotiated and assigned to a third party; 
the said H A M made an entry of satisfaction as to said bond, in the Secre- 
tary of State’s office, in Charleston, S. Carolina: Held, that said entry could 
not operate to defeat the rights of third persons, derived under said _——- 
ment. 


Motion to distribute money, in Chatham once Court. 
Decided by Judge'Fiemine: - « 
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A sum of money ;was in the registry of the Superior. Court, 
of the County of Chatham, to be distributed under the. order of 
the Court. This sum,of money. was the proceeds of the sale of 
certain slaves, sold.under foreclosure of mortgages, one in fa- 
vor of the South Western. Rail-road Bank, against Samuel 
Prioleau, and one against General James Hamilton, in favor.of 
Dr. Thomas G. Prioleau; and was brought into Court to be 
distributed under agreement. 

The plaintiff in error presented to the Courtthe following 
claim to the fund: 

On the first day of January, eighteen hundred and thirty- 
seven, in the State of South Carolina, the slaves were sold by 
Henry A. Middleton, to Samuel Prioleau. 

In eighteen hundred and thirty-eight, Samuel Prioleau, i in 
consideration of James Hamilton’s having assumed the pay- 
ment of a bond; dated the.first day: of January, eighteen hun- 
dred and thirty-seven, for twelve thousand dollars, (being»s 
part of the purchase money of the negroes) of which he was the 
security, transferred the said slaves to the said James Hamil- 
ton. 

James Hamilton mortgaged the said slaves-to Dr. Thomas 
G. Priolean, te secure him from loss as. endorser of a note for 
ten thousand dollars, (a part of the -purchase money,) which 
was discounted-inthe Bank of the State of South Carolina, 
. and which was given forthe purchase of the negroes originally 
to Henry A. Middleton, and on which Samuel Pricleau was 
indorser, in his life-time. 

On the twenty-eighth day of March, eighteen hundred and 
Aifty-threé, Thomas G. Prioleau, under the Statutes of the State 
of Georgia—the negroes being then in eaeetenenens: the 
said mortgage. 

Phe following is the claim wk ® by the defendant in er- 
ror: 

On the first day Jannaxy, eighteen hundied and aime 
Samuel Prioleau and James. Hgmilton executed their bond to 
to Henry A. Middleton, for the sum of twelve thousand dol- 
lars, to be paid in three equal annual instalments, and on the 
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same day, to secure the payment of the'said bond, Samuel Prio- 
‘leau mortgaged ‘these slaves to Henry A. Middleton. 

On the twenty-eighth day of November, eighteen hundred 
and thirty-seven, Henry'A: Middleton, under. an order and 
‘decree of the Court of Chancery of Charleston, assigned and 
and transferred the said bond to Francis Kinloch Huger and 
Francis Kinloch, as trustees under the said decree. 

On the twenty-fifth day of January, eighteen hundred and 
‘forty-three, an indorsement is made'upon the said bond, that 
it is held as collateral security for a note of Henry D. Cruger, 
dated the second of January, eighteen hundred and forty- 
‘three. | 

There is a blank indorsement without date upon the said 
bond, as follows: “Francis K. ‘Huger, by’ Attorney Henry A. 
Middleton. - 

Various.payments are indorseil‘upon the said bond, as fol- 
lows: ; 

On thetwelfth of January, eighteen hundred and thirty-eight, 
an indorsement of eight hundred and forty dollars, by 

C. M. FURMAN, Cashier. 

On thirty-first of January, four thousand dollars for the’ first 
instalment of the bond, and interest on the same, twenty-three 
doHars and: eoenyngy celts. 

C. M. FURMAN, Cashier. 

On the first of January, eighteen hundred and thirty-nine, - 
five hundred and sixty dollars, for one year’s interest. 

C. M. FURMAN, Cashier. 

On the first of February, eighteen hundred and thirty-nine, 
four thousand and twenty-three dollars and thirty-three cents, 
for second instalment and interest fromthe first of January to 


‘date. 


HENRY A. MIDDLETON. 


On the fifth of February, eighten hundred and forty-two, two 
cundred and eighty dollars in full of the interest. 
_ N.M. MIDDLETON, Agent for 
HENRY A- MIDDLETON, 
‘and FRANCIS K. HUGER. — 
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On the ninth of March, eighteen hundred and forty-two, five 
hundred and sixty dollars, for interest to first of February 
last. 

HENRY A. MIDDLETON. 

On the thirtieth day of March, eighteen hundred and. forty- 
two, Henry A. Middleton, under a decree of the Court of 
Chancery, assigned the mortgage to Francis Kinloch and Fran- 
cis Kinloch Huger. 

On the second day of February, eighteen hundred and fifty- 
three, the: South Western Rail-road Bank, by affidavit under 
the Statutes of Georgia, foreclosed the said mortgage before 
Montgomery Cumming, one of the Justices of the Inferior 
Court of Chatham County. 

It appeared in evidence, that on the twelfth of F ebruary, 
eighteen hundred and forty-four, Henry A. Middleton had in- 
dorsed upon the records, in the Secretary of State’s Office, in 
Charleston, ‘satisfied in. full, and discharged, together with the 
bond secured thereby.” 

This bond had been transferred to the South Western Rail- 
road Bank, as collateral security for debt due by Lynch Ham- 
ilton, dated the first day. of March, eighteen hundred and forty- 
SIX. 

All of these transactions, save the foreclosures, occurred in 
the State of South Carolina. 

Under the above statement of facts, his Honor, J udge FLEM- 
ING, pronounced the following decision : 


On the first day of January, eighteen hundred and thirty- 
seven, Samucl Prioleau purchased certain negroes from. Henry 
A. Middleton, and gave his bond for the purchase-money, which 
bond was secured by a mortgage of the negroes purchased. 
This mortgage having been foreclosed by the South Western 
Rail-road Bank, the proceeds of the sale are claimed by Thomas 
G. Prioleau, under mortgage fi. fa. against James Hamilton. 

[ will state briefly how each party claims this money. The 
South Western Rail-road Bank claims that Henry A. Middle- 
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ton, the payee of this'bond, under the Decree of the Court of 
Chancery of Charleston, assigned this bond and the mortgage 
securing it, to Francis K. Huger and Francis Kinloch as trus- 
tees under said decree. That Francis K. Huger, as surviving 
trustee, endorsed said bond, in blank, and delivered the same 
to the Bank of Charleston as collateral security. That the 
Bank of Charleston delivered said bond and mortgage, so in- 
dorsed in blank,:to them the said South Western Ra'l-road 
Bank, by which they beeamé the owners and proprietors of 
said bond and mortgage-~that as such owners and proprietors, 
they have foreclosed: the mortgage, and are entitled to the 
proceeds of the sale under their mortgage fi. fa. 

Thomas G. Prioleau claims: That James Hamilton purcha- 
sed the said négroes from Samuel Prioleau, and mortgaged 
them to him (Thomas G.) and that he is entitled to the pro- 
ceeds: of the sale, first, because the South Western Rail-road 
Bank had no legal title to the bond and mortgage, and there- 
fore could not foreclose it ;.second, that said bond and mort- 
gage had been fully paid off and discharged. On these 
grounds Thomas G. Prioleau claims that this money should be 
paid over to his mortgage fi. fa.'vs. James Hamilton. 

Two questions are thus presented for my decision: first, had 
the South, Western Rail-road Bank a legal title to this bond 
and mortgage at the time of foreclosure? Second, has the: 
said bond and mortgage been paid off and discharged? 

First, as to the title of the South Western Rail-road Bank. 
The papers before me show, that Henry A. Middleton, under 
the order and decree of the Court of Chancery of Charleston, 
assigned this bond and mortgage to Francis K. Huger and 
Francis Kinloch, as trustees under said decree. I do not un- 
derstand that the validity of this assignment is called in ques- 
tion. Even admitting that bonds are not negotiable, and that 
therefore, Henry A. Middleton could not, of himself, convey the 
legal title in this bond, yet I apprehend that a Court of Chan- 
cery, in a case where justice and equity required it, may, by 
its ‘decree, vest the legal title to a bond in trustees, and that 
the said trustees could, in their own names, collect said bond,. 
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for the benefit of the trust estate. Counsel, however, if I un- 
derstand him, does not make the question upon this assignment, 
but upon the blank indorsement of Francis K. Huger, survi- 
ving trustee, by Attorney, Henry A. Middleton.. Does this in- 
dorsement convey, the legal title? Counsel contends that it 
does not, for two reasons: first, because bonds are not negotia- 
ble; second, because if negotiable, it being a sealed instru- 
ment, the indorsement should be under seal; or if the indorse- 
ment need not be under seal, yet that being ‘eke’ by Attor- 
ney, the power of the Attorney to indorse should be under seal, 

At Common Law, bonds are not negotiable, | but our Statute 
has made them negotiable in a particular way, viz: by indorse- 
ment. .(Cobb’s Dig. 519.) True, the Statute makes them ne- 
gotiable i in such manner and under such restrictions as are pre- 
scribed in the case of promissory. notes; and promissory notes, 
to be negotiable, must contain negotiable words, as required 
by-the Statute of Anne. (1 Kelly, 236.) The only negotia- 
ble words mentioned in the Statute of Anne are “ order’ and 
“bearer”; must then,a bond contain the word “order” or the 
word “ bearer”, in order to be negotiable by indorsement under 
our Statute? I think not. Undoubtedly there must be nego- 
tiable words, but I think any word equivalent tothe words 
used in the Statute of Anzxe would be sufficient. Is not as- 
signs a negotiable word? Is it not equivalent to the word or- 
der? If I promise to pay A B or his assigns, do I not: prom- 
ise to pay any one to whom he may order it paid? I never 
saw a bond payable to order or bearer, and I never saw a pro- 
missory note payable to assigns, and yet the statute. makes 
bonds negotiable by indorsement, in the same manner as pro- 
missory notes. I cannot suppose that the Legislature spoke of 
these instruments otherwise than as they were known usually 
to exist. The statute is unmeaning, unless the Legislature in- 
tended to make bonds payable to assigns, negotiable by in- 
dorsement, in the same manner as notes payable to order were 
negotiable by indorsement. Any other construction, it seems 
to me, would make the statute a nullity, for bonds are never 
made payable to order or bearer—at least I have never seen 
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stich a bond. This view, I think, is indirectly sustained by the 
cage in 1st Kelly, 75; fot the Court‘ there, in deciding that a 
bill of sale is not negotiable under our Statute, puts the decis- 
ion not upon the ground that a bill of sale does not coritain the 
word order’ or bearer, but upon the ground that the Statute in- 
chides only liquidated demands for the payment of ‘Money or 
somé article of property. From this, Iinfer that but for this fast, 
bills of'sale would have been negotiable, that is, negotiable al- 
though they do not contdin the words order or bearer. My de- 
cision then is, ‘that a bond payable to A B or his assigns, may 
bé ve by ‘mdorsement, in the same manner as a note 
payable to ordér may be negotiable by indorsement. 

The next question is, ‘has this bond been indorsed? The in- 
dorsement is im these words: “Francis K. Huger, per Attor- 
ney, ‘Henry ‘A. Middleton”. The proposition of Counsel here 
is, if I remembér it, that the bond being under seal, the in- 
dorsémiénit hiust be undet seal. ‘To this'I reply, that the Stat- 
uté does hot say so. The negotiability of bonds is entirely 
the creature of Statute. If the Statute makes bonds negotia- 
ble by indorsement, I may not add to the Statute the words, 
“under seal”. This; it stems to me, would Be an act of judi- 
cial ‘legislation. ‘Promissory notes are negotiable by ‘indorse- 
ment not under seal; the Statute makes ‘bonds negotiable in 
the same manner as promissory notes; that is to say, negotia- 
blé by ihdorsement fot wnder seal. The second proposition 
of Counsel is, that if the indorsement need not be under seal, 
yet that being indorsed by Attorney, the power of the Attorney 
should’ be ‘under seal. I grant that an Attorney, to bind his 
principal ‘arider seal, must have a power under seal: but as the 
indorsefnerit:need not be under seal; neither is it necessary that 
the power'to make it should be*undér seal. Besides, what 
right have third parties to make this question? © The power of 
Middleton to sign Huger’s name, it seems to me, can only be 
denied by Huger hiinself, or some one standing in his place. 

’ The last question for my decision is, whether this bond has 
been paid off and discharged? On the’ twelfth day of Febru- 
ary, eighteen hundred and forty-four, Henry A. Middleten en- 
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tered full satisfaction of this bond’ and mortgage .on the re- 
cords in the Secretary of State’s office; Charleston, South Oar- 
olina. The South Western Rail-voad Bank cdme to the pos- 
session of this bond and mortgage, subsequent to the entry of the 
satisfaction. Was the bond paid when the South Western Rail- 
road Bank received it? This depends upon thé. question, 
whether H. A. Middleton had the right to enter satisfaction 
at the time it-was entered ; and this right depends upon the 
fact whether the bond; at the time of the satisfaction, had been 
negotiated, and in the hands of the Bank of Charleston. The 
blank indorsement upon the bond has no date; but a mémo-- 
randum upon the bond shows that it was held by the Bank of 
Charleston as collateral security for the payment of a note da- 
ted on the second of January, eighteen hundred and forty- 
three. -Am I not authorized to infer that: the bond was in- 
dorsed, and in the hands’ of the Bank of Charleston, at the 
date of the note for which it was held as collateral security? 
There is no evidence that the bond ever again came to the pos- 
session of Huger or Middleton, or that they ever had the right 
to the possession. On the contrary, it appears from the affi- 
davit of James G. Holmes, thet the Bank of Charleston, in 
1846, passed the bond to the South Western Rail-road Bank, 
who received it as collateral security fora debtduethem. The 
satisfaction by Middleton, then, is a perfect nullity. Apply 
the principles contended for by the Counsel to his own case, 
and he is clearly not entitled to this money. He claims under 
Hamilton’s assignment of his bill of sale from Prioleau; but 
bills of sale are not negotiable. (1 Kelly, 75.) Again, he 
claims that Middleton’s power of Attorney to indorse, should 
be under seal; and yet, he claims the benefit of a satisfaction 
entered by Middleton, without showing any authority in Mid- 
dleton to enter this satisfaction, under seal or otherwise. 

Itis ordered that the money in dispute be paid over to the 
South Western Rail-road Bank or their Attorneys. 

W. B. FLEMING, Judge EF. D. Georgia. 

Whereupon; Counsel for defendant excepted to the said de- 

cision and judgment of the Court and says: 
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Ist. That the Court erred in deciding that bonds were nego- 
tiable, by indorsement, in the same. manner as notes payable to 
order were negotiable by indorsement. 

2d. That the Court-erred in deciding that a bond, although 
under seal, was negotiable and transferrable by indorsement 
not.under seal. 

3d, That the Court. erred j in inion that the assignment of 
a bond was not necessary in order to convey the legal title to 
the assignee, a simple blank indorsement being sufficient. 

4th. That the Court erred in deciding that the power of an 
Attorney to transfer a bond under seal, need not itself be under 
seal. 

oth. That the Court erred in deciding that the entry of satis- 
faction of the bond and mortgage was invalid; and as the facts 
aforesaid do not appear of record, the defendant, by his Counsel, 
prays that this, his bill of exceptions, may be signed and cer- 
tified, as required by the Statute in such case made and provi- 
ded. 


Warp & Owns, for plaintiff in error. 


Law & Bartow, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


Something was said in the argument, to the effect that the 
Court below had decided a question of fact which should have 
been submitted to the Jury. But this was not insisted on as 
error in that Court, and we must confine ourselves to the re- 
cord. 

[1.] The first ground of error brought to our attention by 
that record is, the decision of the Court that a bond under seal 
is assignable by indorsement in blank. 

The bond before us was executed, indorsed and negotiated 
in the State of South Carolina ; and the law of that State, the 
lex loci contractus, must control the question. 




















SAVANNAH, JANUARY TERM, 1855. 592 
Prioleau vs. The South Western Rail-road Bank. 








1. Let us, then, ascertain whether or not this bond by the law 
of the contract, was negotiable ? 

It is made payable to the payee and his assigns, and such a 
bond is negotiable in South Carolina. Indeed, it seems that 
an Act was passed by the Legislature of that State, in the year 
1808, for the purpese of making all bonds negotiable, however 
made payable, and authorizing the assignee to sue upon them. 
(2 Faust 215. 1 Brev. Dig. 96. Farmer vs. Baker $ 
_ Leach, 3 Brev. R. 548.) 

We know that in Georgia such an instrument would be nego- 
tiable by the terms ofthe Act of 1799. .2. We must next inquire 
whether or not this bond was negotiable by blank indorsement. 
It would seem that-upon elementary principles, as was held by 
Judge FLEMINe, the effects of an indorsement, in blank, upon 
any negotiable paper, upon an instrument payable to A B and 
his assigns, for example, is equivalent to a transfer or assign- 
ment of the same. The effect of it, is, in short, but a permis- 
sion to the assignee to write over the indorsement whatever is 
necessary to give him right and title. Such is certainly the 
signification of an indorsement upon a promissory note, accor- 
ding to the Law Merchant. 

At all events, such is the law of South Carolina, and it gov- 
erns this question. Stoney vs. McNeil, (Harp. R. 156.) 

It is made the law of our State, too, if it were not so upon 
general principles, by the 25th section of the Judiciary Act of 
1799, which declares that ‘all bonds and other specialties and 
promissory notes, and other liquidated demands, bearing date 
since the 9th day of July, 1791, whether for money or other 
thing, shall be of equal dignity, and be negotiable by indorse- 
ment, in such manner and under such restrictions as are cai 
sulted in the ease of promissory notes.”’ 

[2.] We are next asked to decide, whether or not a bond un- 
der seal can be assigned or transferred only by an indorsement 
or assignment under seal. 

_ The rule that a sealed instrument can be transférred only by 
an instrument under seal, seems not to have been well settled 
or universal at Common Law. (Crok. Eliz. 436. 3 Rep. 68.) 
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The same appears to have been rigidly enforced only where 
the transfer was of the fee to real estate. (Runyan vs. Mer- ' 
sereau,-11 John. 534. . Dawsan vs. Coles, 16 John. 51.) 

‘ However this may be, the law-is well settled in South Oar- 
olina, that a bond may be transferred by assignment not ‘un- 
der-seal. Howell vs. Bulkley, (1 N. § MeC. 250.) 

[5.] It was also insisted that error was committed by the 
Court ‘below, that the power of Attorney to transfer a bond 
under seal need not, itself, be under seal. 

This point is influenced by that last considered. If the 
payee or assignee may assign without a seal, there seems to be 
no good reason why a seal is necessary to the appointment of 
an agent or Attorney to do so for him—no reason why greater 
solemnity should be required in the qualification of the agent, 
than in the execution of the act which the agent is to perform. 

. [4.] And, finally, it is complained that. the Court erred in 
holding that the entry of satisfaction on the bond and mort- 
gage was invalid. 

The entry of satisfaction which is relied upon by the plain- 
tiffs in error, was made by Henry A. Middleton, on the 12th 
day of February, 1844, in the Secretary of State’s .office in 
Charleston, So. Carolina. It appears, however, from the re- 
cord before us, that on the 28th day of November, 1837, un- 
der an order and decree of the Court of Chancery, Middleton 
assigned and transferred this bond to Francis Kinloch Huger 
and Francis Kinloch, as trustees; and this decree and assign- 


ment appear, here, unimpeached and of full force and effect. 


Subsequently, Francis Kinloch Huger, by Attorney, as survi- 
ving trustee, indorsed and transferred the bond to the Bank of 
Charleston, from..whom it passed to the. defendant in error. 
This assignment to the Bank of Charleston, as appears by a 
memorandum on the-bond, was made.on the 2d day of Janu- 
ary, 1843. . That it was legal, we have decided. 

Under these circumstances we do not see, nor have we been 
told, how Henry A. Middleton could have had any right, after 
he had assigned the bond in obedience to the decree directing 
him so to do,:to have made this.entry of sutisfaction; and es- 
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pecially do we not see how this could have affected the rights 
of the assignees who had received a negotiable security, by a 
prior indorsement and assignment. 

Let the judgment be affirmed. 





No. 64.—Joun BURKHALTER, plaintiff in error, vs. WILLIAM‘H. 
EDWARDS, defendant. 


[1.] A-party cannet discredit his own witness—he may show, however, that 
the fact is different from what the witness has stated. 


[2.] A Sheriff’s deed is admissible in, evidence as color of title; although un- 
accompanied by the execution under which the property was sold. . 


[3.] A person having the paramount title to land, who not only acquiesces 
in the sale of it, as the property of another, but encourages the same, is 
estopped from afterwards asserting his legal title against a purchaser, 
whether by making it satisfactorily to appear that he was ignorant that 
the Jand was included in his grant, and making compensation for the in- 
jury he has occasioned by his mistake. Quere? 


[4.] If the real owner encourages another to grant a part of his land as va- 
cant, and to occupy it for seven years or more, by cutting timber, trees and 
ash-wood, all the time claiming it as his own, it constitutes such a posses- 
.sion as will mature into;a statutory title, as against the plaintiff himself. 


[5.] Lands may be twice granted for many practicat purposes. 
Ejectment, in Tatnall shaneibee Court. Tried before Judge 
Hotz, October Ferm, 1854. 


The-facts of this case are as follows: In 1816, a’ grant was 
issued by the State to William Wilder, for seven thousand 
acres of land in the County of Tatnall. In 1823, Wilder con- 
veyed the ‘land to Ebenezer Jenks, and in 1833, Jenks con- 
veyed to William H.. Edwards, the defendant ‘in error. In 
1838, Edwards being engaged, at the time, in litigation, con- 
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cerning the purchase-money of the land, instituted proceedings 
to have a portion of the tract run up as vacant land. 

At the same time, one John H. Smith was proceeding to se- 
cure the same portion in the same manrer. Smith told Ed- 
wards ‘that he (Smith) had the oldest survey; upon which Ed- 
wards offered, if Smith would pay him the expenses incurred 
by him in the matter, to withdraw his application, which Smith 
did; and obtained a grant for the land and went into posses- 
sion. In 1845, Edwards, controlling a fi. fa. against Smith, 
pointed out this land as his, and caused it to be levied on and 
sold by the Sheriff, he ee at the sale and making no objec- 
tion. 

Benjamin Brewton and J it A. Mattox became the purcha- 
sers, and in 1847 Mattox conveyed his interest to Brewton ; 
Edwards being a witness to the deed. In 1850, Brewton con- 
veyed to Burkhalter, the plaintiff in error, and the land contin- 
ued, from that time until now; in the possession of Burkhalter. 

In'1852, Edwards brought his action of ejectment against 
Burkhalter for the land, founding his claim upon the original 
grant to Wilder, and the chain of title to himself, which was 
proved to cover the land. 

Upon the trial, the following points arose: When the grant 
to Smith was offered in evidence, by defendant, being objected 
to, the Court refused to admit it for-any other purpose but to 
show color of.title, holding that land cannot be twice granted, 
and that, as a grant, it was of no force, to which defendant ex- 
ceptéd. 

1. The defendant offered the Sheriff’s deed, without the fi. fa. 
on which it was founded; and proved by the former Sheriff 
who had sold the land, and by the present Deputy Sheriff, that 
they knew nothing of the ‘fi. fa.; the Deputy Sheriff stating 
that. he’had but one fis fa. of the Central Bank against John 
H. Smith, and on that there was no entry whatever. 

Col. W. B. Gaulden, of Counsel for defendant, was offered 
to prove that he had applied to the Deputy Sheriff for the fi. 
fa. and was told by him that there was no such fi. fa. in office. 
This evidence the Court rejected, on the ground that defendant 
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should not contradict his own witness; and dec'ded that the 
loss of the fi. fa. was not satisfactorily, shown, and rejected the 
Sheriff’s deed, and defendant excepted. 

Defendant then offered the deed as color of title, under the 
Document Act, and at the same time offered to prove,that Ed- 
wards was present at the sale, and made no objection to it, and 
no mention of. his own title, and that. he had: pointed out the 
land to the Sheriff, to be levied on as Smith’s property. All 
which was rejected by-the Court, except the fact, of the sale; 
and to this decision defendant excepts. 

Defendant also excepted, because the Court refused to 
charge that if, at the time Edwards bought the land, it was in 
the possession of another under-adverse claim, that the pur- 
chase was void under the Statute of Henry ViIIth against 
buying pretended titles; and also, that Court did charge that 
the-act of cutting timber on the land did not constitute adverse 
possession, and that land could not. be twice granted by the 
State. 

Upon the above stated points, error is assigned. 


GAULDEN, for plaintiff in error. 


D’Lyon & Scu.ey, for deféndant. 
By the Court.—Lumpx1y, J. delivering the opinion. 


_ It is not advisable, we apprehend, to enter minutely into the 
consideration of all the points, in detail, which are spread out 
upon this record. . It would involve unnecessary repetition. 
Having expressed the opinion of the Court, upon the main 
questions which must control the present and future disposition 
to be made of this case, we shall have diseharged our duty. 
[1.] Was the Court right in rejecting the testimony of Wm. 
B. Gaulden,, Esquire, the Attorney of the defendant, and who 
tendered himself as a witness, to prove that he applied to the 
Deputy Sheriff for the ji. fa. under which the land in dispute 
was sold? The evidence was repelled by the Court, on the 
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ground that the defendant could not contradict his own wit- 
ness. It is not apparent, from the record, how the testimony 
of Col. Gaulden would gainsay any thing stated by the Depu- 
ty Sheriff. It is alleged in the argument, however, and acqui- 
esced in, seemingly, by the other side, that the interrogatory 
had been previously propounded to the Deputy Sheriff, whether 
Col.,Gaulden had not applied to him for this paper; and that 
he had answered in the negative. 

Admitting this to be so, was it not competent to establish, 
by Counsel, that such was the fact? And would this be any 
disturbance of the rule which will not allow a party to discredit 
his own: witness? Whatever diversity of opinion may have 
existed upon this. question, we consider it as settled, both upon 
reason and authority, in the affirmative. A party is not to be 
sacrificed by his witness; and he ought not to be entrapped 
by the arts of a designing man, perhaps in the interest of his 
adversary... He ought» therefore, to be permitted to relieve 
himself from the effect of testimony which has taken him by 
surprise, not by. showing that the witness, from his general 
character for truth, is not entitled to credit, but by showing 
that the fact is different. (Wright,vs. Beekett, 1M. § sob. 
414, 416, per Lord Denman; 1 Phil. § Am. on Ev. 904, 
907; Rice vs. New Eng. Marine Ins. Co. 4 Pick. 439:; Rex 
vs. Oldroyd, Rus. § Ry. 88, 90, per Lord Ellenborough, and 
Mansfield, C. J.3. Brown vs. Bellows, 4 Pick. 179; The 
State vs. Norris, 1 Hayw. 487, 438.) 

[2.} Ought the Sheriff’s deed to the land, unaccompanied 
by the execution under which the sale was effected, to have 
been admitted as color of title? We think so, most clearly. 
Conceding that the Sheriff sold without authority, and this is 
the most that can be presumed from the absence of the fi. fa.;: 
and that consequently, his conveyance was void; still, if the 
purchaser took and held possession under the deed, it was good 
as color of title. The presiding Judge recognized this rule, in. 
relation to the grant to Wm. H. Smith; for while he held that 
that grant was void, the same land having. been previously: 
granted, by the State, to Wm. Wilder; still, he allowed it to. 
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go to the Jury as color of title. And this error, in rejecting 
the Sheriff’s deed, as color of title, was fundamental; for with- 
out this deed and the possession under it, the defendant’s stat- 
utory or possessory title was confessedly incomplete. With it, 
the Jury were authorized to find that the bar to the action was 
conclusive. 

[3.] Another material exception in this case is, the repudia- 
tion, by the Court, of all the acts and declarations of Wm. H. 
Edwards, which the defendant proposed to set up, as amount- 
ing to an estoppel to his assertion of title to the premises: in 
controversy, to-wit: the pointing out of the land to be levied 
on as the property of Smith, being actually present at the sale 
and interposing no claim or objection, and his subsequent at- 
testation of a deed from Mattox to Brewton, to the same land, 
&c. All the proof, to this point, should have been received, 
for it demonstrates that Mr. Edwards not merely tacitly ac- 
quiesced in Smith’s title, but encouraged others to buy under 
it. Mr. Justice Lawrence, in 6 Den. & East. 556, stated that 
Lord Mansfield had held, that similar circumstances amounted 
to a good estoppel, at Law. And if they would so operate in 
England, much more would they, in this State, where, by the 
Act of 1820 and other legislation, the Law powers of the Courts 
have been so much enlarged. 

[4.] It is proper to notice the character and effect of the- 
adverse possession relied on in this case, to protect the defend-. 
ant against a recovery. 

_ In 1816, a tract of land containing 7,000 acres, was granted, 
by the State, to William Wilder. In 1823, Wilder conveyed! 
to Ebenezer Jenks; and in 1833, Jenks sold to Edwards, the 
plaintiff in ejectment. In 1838, Mr. Edwards being involved 
in litigation with Jenks or his real or pretended assignee, as to 
the payment of the purchase-money, which he had agreed to 
give for the land, probably considered it his interest, at that 
time, to make it appear that his vendor’s title was defective. 
He took’initiatory steps to run up the land in dispute as va- 
cant, but waived his claim in favor of Wm. A. Smith—the lat- 
ter refunding to him the money which he had expended in pro- 
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curing a warrant to issue, and causing a survey to be executed. 
With the knowledge of Edwards, and by his consent and ap- 
probation, Smith had the land granted to himself, and com- 
menced, forthwith, exercising acts of ownership over it, by cut- 
ting timber, trees and ash-wood, which he continued to do from 
1838, when the land was granted, to 1845, when it was pointed 
out by Edwards as Smith’s property, and levied on and sold as 
such, Edwards being present. And this same kind of occu- 
pancy continued, with short interruptions, perhaps, down to 
1852, when this suit was instituted. 

Did these facts constitute adverse possession in Smith and 
those deriving title, by Sheriff’s sale, through him, as against 
Wm. H. Edward’s? They might not, perhaps, as to other 
persons; and would not, ordinarily, amount to such notorious, 
open and visible occupancy as would be sufficient to give no- 
tice to the true owner. And this is the meaning and object of 
the rule of law, as to the nature of that possession which will 
oust the true owner of his title. But this is a special. case; 
for here the possession was not impliedly, but in fact, known 
to Edwards and with his consent, and with notice, that these 
acts of ownership were exercised by virtue of the independent 
title which Smith held tothe land. We hold that it was good, 
under the circumstances, as to him. 

And for Mr. Edwards to relieve himself, it is incumbent on 
him to make it satisfactorily appear that this conduct of his 
was not the result of prudential considerations, to avoid the 
payment of his debt to Jenks, much less of fraudulent motives, 
either as it respects Jenks or Smith, but the effect of ignorance, 
not of his title—that will not excuse him—but of the fact that 
this parcel of land was embraced in his deed from Jenks. This 
done, and he having relieved himself from the imputation of 
that gross negligence, in ascertaining the fact which, in con- 
templation of law, is equivalent to fraud, and having offered to 
make adequate redress to Smith, or those claiming under him, 
: for the expense which they have incurred, by reason of his 
) laches or misconduct, and he may, perhaps, be relieved from 
the dilemma in which he has involved himself. 
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[5.] Before concluding this opinion, it may be well enough 
to advert to that portion of the charge of the Court which de- 
clares that land cannot be twice granted by the State. If our 
learned brother intended to say, as we doubt not he did, that 
the same land could not be twice rightfully granted by the 
State; that having parted, by grant, with all of her interest 
in and to a certain portion of her territory, there was nothing 
left in her to grant a second time—no one could doubt the cor- 
rectness of the abstract proposition. The declaration, how- 
ever, was not correct, as applicable to the case before the 
Court. For, practically, it is true that the same land may be 
twice granted; and the second grant made available as a mu- 
niment of title for many purposes. It may be asserted with 
equal truthfulness, that the same land cannot be twice deeded 
by an individual, yet how often is this done, and the junior 
conveyance prevail against the elder. It is a common practice 
with our people who own a large body of land composed of va- 
rious parcels—the title to a portion of which it may be diffi- 
cult, if not impossible, to trace—to cause a survey to be made 
of the whole, under a Head Right or some other warrant for 
that purpose, and to take out a grant for the whole; seven 
year’s possession under which, would make it available for all 
purposes, of either attack or defence—so in this case. The 
land in dispute was granted originally to Wilder—Mr. Ed- 
wards, when he becomes the purchaser, permits Mr. Smith to 
survey and re-grant a portion of the land, which he claims to 
have occupied, peaceably and continuously, for seven years un- 
der his younger grant. If the proof be so, his title is perfect- 
ed. But to make the case stronger, suppose Mr. Edwards had 
relinquished by deed to Smith: would not this have consum- 
mated Smith’s title under the second grant; and might he not, 
in all coming time, and for all possible purposes, have rested 
on this second grant as the foundation of his title? 


In this and divers other views then, land may be twice 
granted. And it is claimed by the defendant that the acts of 
Mr. Edwards, done and omitted in relation to this land, are 

















600 SUPREME COURT OF GEORGIA. 
Ricks vs. The State. 








tantamount to a release—that they at least amount to an es- 
toppel in pais. ; 

We would add, that in the judgment of this Court, the Court 
below was right in maintaining that the deed from Jenks to 
Edwards, was not obnoxious to the Act of Henry VIIIth 
against purchasing pretended titles. It was made five years 
before the land was granted to Smith, or possession taken un- 
der that grant. 

Finally, we affirm the ruling of our brother in rejecting the 
Sheriff’s deed as title, without the production of the fi. fa. The 
officer’s authority to sell must be produced or accounted for, 
in which event secondary evidence would be allowed. 

Judgment reversed. 





No. 65.—Henry Ricks, plaintiff in error, vs. Tue State 
‘oF GrorGt4, defendant. 


[1.} Nothing but written permission from the owner, overseer or employer of 

aslave, or from some other person authorized to give such permission, will 
"justify a person in buying or réceiving cotton from such slave. 

[2.] A new trial will not be granted for an error which was entirely harmless ; 
at least, it will not be in cases in which there was no motion for a new tri- 
al, in the Court below. 

[3.] An indictment which follows the words of the part of the Code on which 
it is founded, is good. 

[4.] The Court states correctly to the Jury, what is the whole law of the case: 
It then tells them, “ the Court may be wrong, but you cannot be wrong in 
taking the law from the Court”: Held, that this, although an erroneous 
statement of the law, is to be presumed, in the particular case, to have 
done no harm; and so, is not a sufficient ground to justify this Court in 
granting a new trial—the case being one in which no motion for a new 
trial was made in the lower Court. 


Misdemeanor, in Bryan Superior Court. Tried before Judge 
FLEMING, December Term, 1854. 
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This was an indictment for buying cotton from a slave, with-- 
out permission. 

It appeared, by the testimony of William L.’Walthonr, that, 
having reason to suspect the defendant of purchasing cotton 
from his father’s slaves, he had futnished one-of them with a 
quantity of eotton and sent him to defendant’s house, while he 
went to watch their proceedings: that defendant Bought the 
cotton from the negro, paying him in liquor and tobacco; 
witness heard them also talk of a former transaction of the: same 
kind, and made an arrangement for a future one. 

Witness then procured: warrant, arrested the defendant, 
and found the cotton’ in his house. He stated thit the proceed- 
ing was “‘a trap set to catch the defendant;”’ and that.the ne- 
gro had no written permission to sell the cotton. Here the tes- 
timony closed. Counsel for defendant requested the Court to 
charge the Jury, that they were the judges of the law,: as well’ 
asthe faots, and were not bound, -im their finding, ‘by any in-- 
structions the Court might give; that if this transaction was a 
trap laid to catch defendant, and the negro carried the cotton 
there, ‘and sold it; by the commands of the witness or the pros- 
ecutor, that they must find the defendant not guilty; that the 
indictment was defective, in not stating who was the owner of 
the cotton; and that the case was not made out in ‘the proof,. 
because there was rio proof of whose, property. it was. 

The Court charged the Jury, “that it was riot. necessary to: 
allege or prove the owrrership of the cotton in any person ; that 
the Jury were the judges of the law, but were bound to declare 
the law as they knew it to be; that they assumed a great res-. 
ponsibility, if they undertook to decide the law differently from 
what it-was held to be by the Court; but if they took the law 
from the Court, their skirts were clear ; that the Court might 
be wrong, but they coyld not be wrong im taking the on from 
the Court”. 

-The Court went on to charge, “that if the aninie bought 
the cotton from the slave, without ‘written permission, he was 
guilty ; and that it was no ean to him, that the witness 
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or the proseeutor had‘sent the negro with: the cotton ; . that 
while it is a misdemeanor to solicit another to commit a crime; 
yet, if any- one: has reason to believe that crime is being com- 
mitted, it isnot only lawful-but praiseworthy, to ferret it out and 
to set traps to catch the offenders’. 

The Jury found the defendant guilty, and his — al ex- 
cepted to the above stated-charges of the Court, and assign 
error. thereupon. 


GAULDEN, for plaintiff in error. 
Sol. Gen. Lona, and Warp & Otvens, for defendant. 
By the Court.—Bexyiye J. delivering the opinion. 


By the thirteenth section of the thirteenth division of the 
Penal Code, it is made-a crime for any person to buy or receive, 
from any slave, “‘any cotton’ as well as various other articles, 
“without written permission from the owner, overseer or employ- 
er of such slave, or some other person authorized to give such 
permission; authorizing such slave to seil-and ‘dispose of said 
money or other article.or articles’. (Cobb Dig. 827.) 

-(1.) According to these words, nothing: but written permis- 
sion can justify the buying. or receiving of cotton from a slave. 

The charge ofthe Court, on thig point, was not-as broad as 
this law. ‘ The charge was,:in substance, that what was proved 
in the.case, would not amount to a justification to the defend- 
ant‘for buying the cotton from the slave. The charge might 
have gone further,.and said that there was nothing but a writ- 
ten permission, which would have amounted to-such Justification. 
The words of the law would have warranted a amp going 
that length. * 

The charge, then, on this point, was according to the words. 
of the law. 

[2.] The charge, that if any one has reason to believe that 
crime is being committed, it is not only lawful but praiseworthy 
to ferret it out and to set traps to catch the offenders, was a mere 
abstraction. Supposing it, however, to have been intended to 
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be applied to the facts of this case, it was, if wrong, entirely 
harmless; for, say that it was neither lawful nor praiseworthy 
in the prosecutor to use the means of detection which he used in 
this case—say it was a misdemeanor in the prosecutor to use 
them, yet would this misdemeanor {n the prosecutor have jus- 
tified the defendant in doing what he did—in buying the cotton 
from the slave without written permission? If it would not, 
of . what consequence to the defence could it be, whether 
the Court told the Jury that the conduct of the prosecutor was 
lawful or not‘lawful, praiseworthy or not pene And 
it would not, as we have seen. 

But we d6 not mean to say that the im though harmiless, 
‘was, in itself, wrong. What law does it violate ? . know of 
none. 

There was no motion in the rai below for’ a new trial, in 
this case. 

[8.} The ssh cranci foltows the’ words of the Statute. (Cob 8 
Dig. 827.) And any indictment which does thatis good. (Jd. 
838.) The Court, therefore, was right m telling the Jury that 
it was not necessary to allege or prove the ownership of the 
cotton in any person, ° 

It is not true that the Court’ expressed any opinion, as to 
what had or had: not been: proved in the ease. 

The Court “charged the Jury that they were the judges of 
the law and the fact, and-were not bound by any instructions 
the Court might give: but that the fact that they were 
judges of the law and the fact, did‘not release them from the 
obligation to find the fact as they believed it to have been pro- 
ven, and to deelare the law as they knew the law to be; that 
the Jury were judges of the law, but that they asgumed a great 
responsibility when they undertook to decide the Jaw contrary 
to the instructions of the Court. ° When you take the law from 
the Court your skirts are clear; the Court may be wrong, but 
you cannot be wrong in taking the law from the Court”. 

The latter part of this charge we think to have been erro- 
neous. ——_ 

What:is the duty of the Jury, with respect to deciding what 
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is the law. by which they are to govern themselves? The six- 
teenth section of the fourteenth division of the Penal Code is 
in these words: “On every trial of a crime or offence contained 
in this'Cede, or for any crime or offence, the Jury shall be 
judges of the.law and the fact, and shall, in every case, give a 
general verdict of “ guilty” or. “not guilty’;.and on the ac- 
quittal. of any defendant or prisoner no new.trial shall, on any 
aecount, be granted by the Court”.. The meaning of this plain- 
ly is, that it is the Jury and not the Court—the Jury whose 
right and whose duty it shall be, to be the judges of both what 
the law is and what the fact is; that is to say, whose right and 
whose duty it shall be, to judge—to decide hoth what the law is 
and what the fact is ; and that after having judged—decided 
what the law is, and the fact is, they shall give their ee 
—their decision in the form of a general yerdict of “ guilty’’ o 
“not guilty’. Now if it is the duty of the Jury to rela 
decide—what the law is, they do not perform that daty when 
they let the Court decide for them what the law is, any more 
than they would perform it if they should let the Court decide 
for them what the facts are. And therefore, if the Court should 
happen to “be wrong,” they would “be wrong in taking the 
law from the Court”. | Suppose: a Court should tell the Jury 
that homicide, the, most causeless, the most deliberate, the most 
malicious, is not a crime, or that homicide, without any malice 
—hounicide, i in the clearest self-defence, i is a crime—is murder, 
and the Jury. were to.take the statement as law, and find ac- 
cordingly, would not their conduct be “ wrong”? What answer 
could they make when told—you, gentlemen, were made the 
judges of what was the law;. you; therefore, were not bound to 
take, for law anything that was not law, come from whose lips 
it might. You, therefore, cannot shield yourselves behind the 
Court; you have done.“ wrong”’.. oe could make no answer 
to this. 

We think the. Court erred in this ae of the charge. This 
part might be right under the Common Law; which leaves it 
optional with the Jury to decide the law for themselves, or to 
take it from the Court—to find a,general verdict or a special 
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verdict. . ‘* Also, in such case, where the inquest may give their 
verdict at large, if they will take upon them the knowledge of 
the law upon the matter, they may give their verdict generally, 
as is put in their charge’. This is the text of Littleton, and 
Coke commenting on it, says, “‘ Although the Jurie, if they will 
take upon them (as Littleton here saith) the knowledge of the 
law, may give-a general verdict; yet, it is dangerous for them 
so to doe, for if they do mistake the law they run into. danger 
of an attaint; therefore, to find the special matter is the safest 
way, where the case is doubtfull’”. (Coke Litt. 228 .a.) 

Our Statute is different. It says, the Jury shall be the 
judges of the law and the fact, and shall, in every case, give a 
general verdict. It cannot, under this Statute, therefore, but 
be their duty, in every case, to decide, for themselves, what the 
law is. And this they do, indeed, of necessity, in every gener- 
al.yerdict which they render. And they cannot render a spe- 
cial verdict. But if such a charge of the Court as this is right, 
they might, in substance, render a special verdict. The charge 
is, you cannot be wrong in taking the law from the Court. If 
that be so, the Court might say, you cannot be wrong if you 
simply find the facts, and leave it to the Court to annex the law 
to them; for what difference can it make whether the act of 
annexing the same thing is done by you or done by the Court 
—done by you in a general verdict, or done by the Court on 
your special verdict. 

[4.] Still, although we regard what the Court said on this 
point as erroneous, we do not think it erroneous in a way to 
have done any harm in this casé. What the Court had told 
the Jury to be the law, we think was the law, beyond a doubt. 
That being so, if the Jury followed it, the.effect was only that 
they came to the same conclusion to which they’ would have 
had to come, had they followed the direct law itself. This we 
are at least bound to presume, are we not? Still, it must be ad! 
mitted, thatif taking the law into their own hands, they had come 
to a different conclusion, and had acquitted the accused, their 
acquittal would have been good; that is to say, if they had ap- 
plied to the case, as law, something which we think not to have 














606 SUPREME COURT OF GEORGIA. 
Pettingall vs. Nolan. 








been jaw, that something, by their verdict, would, nevertheless, 
be law—be the law of this particular case. 

Speaking for myself, therefore, I doubt, exceedingly, wheth- 
er this is an error of which it may be said that it could not 
possibly, wnder the law, have done the accused any harm. 
Still, as this is a case of no great consequence, and as this 
point was not much argued, I have felt at liberty to yield my 
doubt to the opinion of the other two members of the Court. 

But it is proper to say, that as far as-I am eoncerned, . do 
not consider this a closed question,* 

There is nothing else in the case to be eens The judg- 
ment ought to be affirmed. 





*Note—The Reporter is ‘requested, by Judge Starnes, to state, that while 
he concurs in the judgment of affirmance, on this point, in this case, he does 
not assent to the reasonitig by which that judgment is sustained~it being his 
opinion that the remark of the Judge below, in his charge, was substantially 
correct. That while the Juty are the judges, both of law and fact, in crimi- 
nal cases, yet, when the Court gives them the Law correctly in ete, they 
cannot err in adopting his exposition. —Reporter. 


) . . . - 





No. 66.—GxoRGE PETTINGALL, plaintiff in error, vs. EDWARD 
_ N6LAN, defendant. 


[1.] Under the Act of-1837, (Codd’s Dig. 629,) giving summary jurisdiction 
to thé Justices of the Peace of the City of Savannah, over a certain class of 
civil actions, where the amount in controversy does not exceed thirty dol- 
lars, exceptions must be taken to the judgment of the Court, at the time it 
is pronounced, as required by the Act of 1831, (Cobb’s Dig. 623,) as to the 
same description of cases, when tried before the Judge of the Court of Com- 
mon Pleas and the Mayor of the City ; otherwise, the party aggrieved will 
not be entitled-to a certiorari, as provided by the said latter Act. 


Cortiorar, i in Chatham Superior Coart. Decision by Judge 
FLEMING. 
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This was a case of certéorari.from a judgment rendered by a 
Justice of the Peace, in the City of Savannah, and turned upon 
the construction of certain Acts applying to certain Courts of 
that, City. 

By the second section of the Act of December 26, 1831, to. 
authorize the Judge of the Court of Common Pleas and Oyer 
and Terminer, and the Mayor of Savannah, to hold special and 
extraordinary Courts in certain.cases, it is provided that said 
Judge or Mayor, after determining the cause, “shall forthwith, 
by the usual process of the Court, execute the judgment of said 
Court, in such‘ cause, unless exceptions to such judgment shall 
be taken by either party, on the pronouncing such judgment ; 
and if either. party shall so except to arty such’ judgment, it 
shall be his duty, forthwith, to ‘apply to the Judge of the Supe- 
rior Court of the Eastern District, for a certiorurt, founded on 
such exception, which, if allowed by the Judge of said District, 
within twenty-four hours after the rendition of such judgment, 
shall be a supersedeas thereof,” &c. (Cobb's New Dig. 628.) 


By an Act amendatory of the above, passed December 23, 
1837, it is provided, that in such cases, where the amotnt does 
not exceed'thirty dollars “it may be tried by any Justice of 
the Peace in the City of Savannah, under the same restrictions 
as to petition, notice, affidavit, as set forth in the 1st section of” 
said Act”. (Cobb’s New Dig. 629.) 

In this case, the ex¢eptioris to the decision of the Justice, 
were not taken until the day after the rendition of the judg- 
ments and on motion, the Court dismissed the certiorari, as 
having been improvidently granted, on the ground that the- 
exceptions had not been taken at the time the judgment was 
rendered in the J ustice’s Court, And on this decision error is 
assigned. 


Pipe & Barrow, for plaintiff in error. 


SueErrat., for defendant. 
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By the Court.—Lumpxtn, J. delivering the opinion. ' 


[1.] By the Act of 1831, the Legislature conferred summary 
jurisdiction upon the Judge of the Court of Common Pleas and 
Oyer and Terminey for the City of Savannah; and also'upon 
the Mayor of the City of Savannah, for the trial of causes ap- 
pertaining toseamen. (New Digest, 628.) 

The tst section of the. Act directs that the proceedings un- 
der it shall be by petition, setting forth the nature of the case, 
supported by affidavit; that the party complajning cannot, 
without great inconvenience and damage, wait the determina- 
tion of the cause by the ordinary course. of the, law. 

The 2d section provides, that twelve hours’. previows. notice 
shall be given to the opposite party, of the time and place ap- 
pointed for the hearing of the charge, And it further enaets, 
that the judgment of-the Court shall. be executed hy the usual 
process, unless exceptions to the same shall be taken by either 
party on the pronouncing said judgment; -and if either party 
shall so except, it is made his duty, forthwith, to apply to the 
Judge of the Superior Court of the Eastern District for a cer- 
tiorart, which if allowed by the Judge, within twenty-four hours 
after the rendition of the same, shall operate as a supersedeas 
thereof. In case of the absence of the Judge of the Eastern 
District, time is allowed to the excepting party, until the re- 
turn of the Judge, the applicant giving bond and security to 
the other party in the sum, of #200, conditioned to abide the 
final decision of the cause. 

By the Act of 1833, a Jury trial is provided for these extra- 
ordinary Courts. (New Digest, 625.) ) 

By the Act of 1837, (New Digest, 629) the same summary 
jurisdiction ‘s conferred on any Justice of the Peace for the 
City of Savannah, over like causes, where the amount does not 
exceed thirty dollars, as were given by the original Act, to the 
City and Mayor’s Court over larger sums, under the same re- 
strictions as to petition, notice, affidavit and (as) set.forth in 
the first section of the said recited Act.” — 
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Under this last Act, must exeeptions to the judgment of the 
Justice of the Peace be taken at the time it is pronounced, as 
required to be done by the Act of 1831, to the decision of the 
City and Mayor’s Court, or is the party aggrieved allowed to 
apply for a certiorart at any time within the period fixed for 
that purpose, by the laws regulating proceedings in Justi- 
ces’ Courts, and without having excepted at the time of its de- 
livery, to the judgment complained of ? 

The Act of 1837 is carelessly framed. The author of the 
Digest has undertaken to suggest one correction, namely: by 
substituting as for and in the clause which I have quoted. 
But a much more material mistake occurs in the body of the 
enacting clause. It recites the restrictions as to “ petition, no- 
tice, affidavit, and or (as) set forth in the first section of the 
said recited Act”, whereas, by reference to the Act of 1831, it 
will be found that the restriction ag to notice is not contained 
in the first, but in the second section. of that Act. 

What are we to do then? Declare the law void on ac- 
count of this error, or to give it force and effect by correcting 
the error, and then reading it as it was evidently intended by 
the Legislature? ‘he latter course is obviously the proper 
one to be pursued under such circumstances. 

The inquiry then recurs, when the Act of 1837 declares 
that Justices of the Peace shall try and determine all civil ac- 
tions, the amount of which shall not exceed thirty dollars, and 
which, by the Act of 1831, the Judge of the Court of Common 
Pleas, or the Mayor of the City of Savannah, were authorized 
to hear and decide, “under the same restrictions as to petition, 
notice, affidavit and” or “‘(as)” or “‘and as set forth in the 
said recited Act”, is the summary certiorari included as one 
of these restrictions? We think it is. Petition, notice, affi- 
davit, (not and affidavit) are enumerated to designate the na- 
ture of the restrictions intended, and were not designed to com- 
prehend the whole. Ifso, why did not and precede, instead 
of follow the word affidavit, so that the sentence would have 
read, petition, notice and affidavit? As it stands, three specifica- 
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tions are made, and then reference is made to the balance of 
the restrictions, by referring to the Act in which they are fully 
set forth. 

Such being the grammatical construction of the Act is it 
to be presumed, if there be any doubt as to the meaning of the 
words, that the Legislature would have made the difference 
contended for in these several forums, over the same subject- 
matter of litigation? These extraordinary Courts were consti- 
tuted and invested with summary jurisdiction, avowedly to ex- 
pedite this class of cases. Why such “hot haste” in bringing 
causes to a final determination, in the City and Mayor’s Court, 
and yet permit them-to “ drag their slow length along”’ in thé Jus- 
tice’s Court? And that, too, against all the analogies of the 
law regulating the proceedings in these several tribunals ? 

It is said in argument, that such a construction of the Stat- 
ute will compel parties to employ Counsel, in the first instance. 
Better that they should do so, in controverted cases. Preven- 
tive is better than corrective justice. It is a fine field for the 
initiation of the junior members of the profession into the prac- 
tice. Had our highly respected young brethren, Sheftall and 
Law, been engaged to represent these parties, on the trial before 
Mr. Justice Hart, this writ of error never would have been 
prosecuted. 

Judgment affirmed. 





No. 67.—Anprew H. H. Dawson, assignee, plaintiff in er- 
. ror, vs. Fortunito J. Fiaverro, defendant. 


[1.] By the Act of 1818, to prevent debtors from assigning their property to 
some of their creditors, in preference to others, an assignment from which 
any creditor is excluded, is void as to him. 
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Oertiorari, from Richmond Superior Court. Decision by 
Judge Hotz. 


The facts of this case are as follows: 

F. J. Figueiro sued John J. Byrd, in the Court of Common 
Pleas in the City of Augusta, on a note for $175, dated Febru- 
ary 23, 1852, payable to Cromelien & Brother, and indorsed 
by them. 

The plaintiff obtained judgment in this acticn. Pending 
suit, he had caused a summons of garnishment to be issued to. 
Andrew H. H. Dawson, who answered that he had in his hands. 
assets to the amount of about nine hundred and fifty dollars, 
which he held by virtue of a deed of assignment, executed on 
the 7th September, 1852; by which deed, Byrd had conveyed 
to Dawson the assets in question, to collect. and realize the 
same, and “‘to pay to each and all of said Byrd’s creditors the 
full sum due and coming to them from him, and a full and 
complete list of whom, with the true amount due to each, is 
contained in the exhibit hereto annexed, and marked C’’. 

The deed went on to provide, that ‘if there was not enough. 
to pay off and satisfy each and all my (said Byrd’s) creditors, 
then to pay them pro rata, in proportion to the amount due 
and owing to each; and if the proceeds, as aforesaid, be more 
than sufficient to pay and satisfy every one of my creditors, 
then to pay and return to me the balance that may be left, if 
any, after paying all my creditors as aforesaid”. 

In the list of creditors annexed to this deed, the name of 
Figueiro did not appear ;‘the names of Cromelien & Brother 
did appear as creditors, to the amount of $488,%,5,. 

The Court af Common Pleas, held that this deed was void, 
as against creditors, and gave judgment against the garnishee, 
for the full amount of the judgment against defendant. From 
this judgment the garnishee sued out a certiorari from the Su-. 
perior Court; and, on the hearing, the Superior Court affirmed 
the decision of the Court of Common Pleas: and on this deci- 
sion error is assigned. 
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Anprew H. H. Dawson, for plaintiff in error. 
G. J. & W. Scutey, for defendant. 


By the Court.—Brnnine, J. delivering the opinion. 


[1.] The Act of 1818, to prevent assignments to a portion 
of creditors, to the exclusion and injury of the other creditors, 
of persons who fail in trade, or who ate indebted, at the time 
of such assignment, has in it these words: 

‘That any person or persons, unable to pay his, her or their 
debts, who.shall, at any time hereafter, make any assignment or 
transfer of real or personal property, stock in trade, debts, dues 
or demands, in trust to any person or persons, in satisfaction 
or payment of any debt or demand, or in part thereof, for the 
use and benefit of his, her or their creditor or creditors, or for 
the use and benefit of any other person or persons, by which any 
creditor of the said debtor shall or may be excluded from an 
equal share or portion of the estate so assigned or transferred, 
such assignment, transfer, deed or conveyance shall be null and 
void, and considered, in Law and Equity, as fraudulent against 
creditors”. Ifthe assignment is one <br which any creditor 
shall or may be excluded from an equai share” of the estate 
assigned, the assignment is to be null and void. 

Figueiro was the creditor of Byrd, the assignor. He was 
such by being the indorsee of Cromelien & Brother, the payees 
of the note in suit, made by Byrd. Figueiro is entirely “ex- 
cluded” from the assignment. Cromelien & Brother are, it is 
true, included in the assignment, but not as the owners of this 
note. They are included in the assignment, as the owners of 
a note for $488,2°,. So, as to the note in this case, which is. 
for $175, both Figueiro, the present holder, and Cromelien & 
Brother, the former holders, are “excluded” from the assign-. 
ment. 

The assignment, therefore, as to Figueiro, is void. 

And the assignment being void, as to him, the property at- 
tempted to be assigned remained, as to Figueiro, the property 
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of Byrd, notwithstanding the assignment; and the property be- 
ing in the hands of Mr. Dawson, it was subject to this garnish- 
ment. 

The judgment of the Court, to that effect, ought, therefore, 
to be affirmed. 





No. 68.—Joun C. Dupuzy et al. plaintiffs in error, v8. A. G. 
PorTER, defendant. 


[1.] Where a father, by deed, gave a negrq girl to his daughter “M S D, 
for and during her natural life, and to the heirs of her body, if any she 
should have, by W. S. D”; and afterwards, the grantor provided, -that 
“ should the said M S D die without a bodily heir by WS D, then the aforesaid 
negro girl and her increase, shall then be divided among my heirs, share and 
share alike”: Held, that these words conveyed a life estate to M S D, a fee 
in the property to her children by W S D, if any were living at her death ; 
and if no such children were then living, the same was to be divided among 
the heirs general of the grantor, as directed. 


In Equity, in Effingham Superior Court. Decision by 
Judge Fuemina. 


This case turned upon the construction of the following deed: 


StaTE OF GeoRGIA, EFFINGHAM COUNTY: 

This indenture, made the third day of April, in the year of 
our Lord, one thousand eight hundred and twenty-one, between 
Guilford Dudley, of the County and State aforesaid, of the one 
part, and Maria §. Dudley, of the same place, of the other 
part: Witnesseth, that the said Guilford Dudley, for and in 
consideration of the sum of one hundred dollars, to me in hand 
paid, at and before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, hath granted, bar- 
gained, sold and conveyed, and by these presents do grant bar- 
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gain sell and convey, unto the said Maria 8. Dudley, during 
her natural life, and to the heirs of her body, ifany she shquld 
have, by my brother W. J. Dudley, forever, a negro girl called 
Eliza, about three months of age, and her increase, to the said 
Maria S. Dudley, during her natural life, and the heirs of her 
body, if any she should have, by said W. J. Dudley, forever. 
To take into her possession, and to have and to hold the said 
negro Eliza during her natural life, to the sole and only proper 
use, and benefit, and behoof of the said Maria S. Dudley, du- 
ring her natural life, and the heirs of her body, if any she have, 
by said W. J. Dudley, forever. And I, the said Guilford Dud- 
ley, for myself, my heirs, executors and administrators, all and 
singular the said bargained property, unto the said Maria S. 
Dudley, during her natural life, and the heirs of her body, be- 
gotten as aforesaid, shall and will warrant and defend the said 
negro Eliza from the claim or claims of any person or persons 
whatsoever ; and by these presents, do warrant and defend. 
But should the said Maria 8. Dudley die without a bodily heir 
by W. J. Dudley, then the aforesaid negro girl, Eliza, and her 
increase, shall then be considered as part of my property, and 
be divided among my heirs, share and share alike. In witness 
whereof I have hereunto set my hand and seal, this third day 
of April, eighteen hundred and twenty-one. 
GUILFORD DUDLEY, [L. s.] 

In the presence of 

W. Kina, 

W. G. Porter. 


Maria 8. Dudley died, leaving no children; and the present 
contest is between the complainants, claiming as the heirs at 
law of Guilford Dudley, and the defendants, as the heirs of 
Maria 8. Dudley; and the point comes up upon a case made. 
by agreement. | 


GAULDEN, for plaintiff in error. — 


Law & Bartow; Warp & Owens, for defendant. 
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By the Court.—Starnes, J. delivering the opinion. 


Do the terms of this deed import an intention to create an 
estate tail ? 

The grant is to “ Maria S. Dudley for and during her nat- 
ural life, and to the heirs of her body, if any, she shall have” 
by the grantor’s brother, Wm. S. Dudley, forever. These 
words plainly express an intention to create a life-estate in 
Maria S. Dudley—must they be construed to import an inten- 
tion to create an estate tail in her children or the heirs of her 
body, by Wm. 8S. Dudley? 

It is quite clear that this conveyance cannot be brought 
within the terms of any of the cases in which such or similar 
words have been held not to create an estate tail, unless it be 
that class of cases where subjoined or superadded explanatory 
words are found. . 

With an eye to this consideration, let us examine the super- 
added words in this deed, which may be looked to as in the 
nature of words explanatory. 

We find, after reference to the heirs of the body, the words, 
“If any she should have by my brother, W. 8. Dudley,” &c. 
These words can have no other effect than to confine the estate 
which the terms import, to the heirs of the body of Maria 8. 
Dudley by W. S. Dudley begotten, and thus to turn what would 
otherwise be an estate tail general, in the line of the first taker, 
to an estate special ; that is, an estate tail in the line of the 
said Maria S. by the said W. S. Dudley begotten. 

We next find, at the conclusion of the deed, and after the 
clause of warranty, these words: “‘ But should the said Maria S. 
Dudley die without a bodily heir by Wm. S. Dudley, then the 
aforesaid negro girl Eliza, and her increase, shall then be con- 
sidered as a part of my property, and be divided among my 
heirs, share and share alike.” 

The Court below thought this clause voi to the for- 
mer parts of the deed, and as it is a rule of construction that 
in a deed where two clauses are in irreconcilable contradiction 
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to each other, the first shall prevail, the learned Judge held 
that the latter clause in this deed was inoperative. The first 
part of the deed, by the use of terms which imported an inten- 
tion to create an estate tail, vested a fee-simple in Maria S. 
Dudley—the latter gave her only a life estate; and as the two 
were thus repugnant, the first must prevail. 

The general statement of this rule is undoubtedly correct. 
If two clauses in a deed cannot be reconciled, the first must 
prevail. But, if the latter be explanatory of the former, 
if it show that it was the grantor’s intention to use the words 
in a sense different from what they seem to import—in a sense 
which coincides with the terms employed in the last clause, 
then ex vi termini, the latter clause is not repugnant to the 
former, and the former may be controlled by it. A grantor, 
for example, being without the assistance of a legal adviser, 
might convey property to A B and the heirs of his body, and 
at the end or conclusion of his deed, and before execution, ap- 
pend words to the following effect: “‘ Being inexperienced and 
without Counsel, I am apprehensive lest I may have used the 
above words, heirs of the body, improperly, it being my inten- 
tion, in their use, to signify the children of A B, and I wish so 
to be understood.” There can be no doubt on the mind of any 
one, that these words would be sufficiently explanatory of, and 
not repugnant to the first part of the deed. 

So if, in this point of view, the words before us may be re- 
garded as explanatory, they are not repugnant to the first part 
ef the deed, even admitting that their import is to create a life 
estate in Maria S. Dudley. 

It is well known, that even in England, in conveyances: of 
personal estate, where words are used importing an intention 
to create an estate tail, the Courts readily resort to referential 
construction and seize upon slight expressions in the instru- 
ment, for the purposes of explanation. When, then, in Geor- 
gia, where estates tail have been long prohibited—where all 
the presumptions are against them—where the words, heirs of 
the body have not that settled technical signification which 
they have in England—where no effect can be given to them 














at he bea gore encht 





aS 














SAVANNAH, JANUARY TERM, 1855. 617 
Dudley et al: vs. Porter. 


in that technical sense, and especially shen ta in this’ case) 
the whole frame of the iistrument shows that the writer was 
inexperienced i in conveyancing, and without the aid of legal ad- 
vice, a fortiori; 9 Court should'readily lay hold on words or 
other portions of the instrument, which go to show that the 
grantor used the — “ heirs of = body"; in the sense - 
children. 

In the deed before us, de last starse of which bia been quo- 
ted, the grantor provides, that “should the said Maria’. Dud- 
ley die. without a bodily heir by W.'S. Dudley, then the afore- 
said property shall then be considered a part of my property, 
and be divided among my heirs, share ahd share alike”. 

Now the word then, as‘ we have had oecasion to say in ah- 
other ¢ase at this term, is senietimes used as a word of reason- 
ing—a particle of inference eonnecting the consequence with 
the premises, and sometimes as an adverb of time. In the 
first sense, it-iseyuivalent to the expression, “in that event’’, 
or “ in that case”, or “ therefore’’;- in the ether, it means “ at 
that time”,. or “immediately afterwards’. 

When, in the first sense, interposed between two-limitations, 
it can have no effect. in restricting the limitation to issue, liv- 
ing at the death. (Beauclerk vs. Dormer, 2 Atk. 808. Can- 
dy vs. Campbell, 8 Bligh. N. 8..469.) Though the word was 
held, in these cases, to be.there used as a word of inference, 
yet the reasoning, both of Lord. Hardwick and Lord- Brough- 
am, shows that if the word be'used’as an adverbof time, it may 
then be regarded as having the effect of esate the limita- 
tion to issue living at the death. 

In the ‘sentence which we are considering, and which is quo- 
ted above, the word is of course first used-as a word of reasoning ; 
but because this is.so, it is evident; that when in the ‘same con- 
nection, it is repeated, it is a word of time. -Unless this be so, 
we attribute no meaning to its second use. It isa maxim of 
law, that effect will be given to all the words of an instrument, 
if this can reasonably be done. Ut res magis, gc. The set 
tence, therefore, may properly be read, “should the-said Ma- 
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riah S.-Dudley:die without a bodily heir, by W.S D, in that 
event, the-aforeseid. property shall, at that time, be divided,” 
&e. 

But if the grantor intended that the property should go over 
to his heirs general, at the time of his daughter’s death, with- 
out.¢hildren or heirs of her body, the limitation over. was. not 
within the rule against perpetuities, and affords evidence that 
he did not have im. his mind an indefinite failure of that daugh- 
ter’s issue,.as without doubt, would have been the case, if he 
had intended by the words first used, to create an estate tail 
in the line of his duughter.. And hence.a strong presumption 
and inference, that-he did not intend to create such an estate, 
in the first instance, and that he then used the words heirs of 
the-body to designate certain individuals answering the a 
tion of children,.at the death of his daughter. 

Several cates in England, show that-the Courts of that coun- 
try, in construing limitations, proceed upon similar principles. 

In the case of Doe ex dem. Chandler ve. Smith, {7 Durnf. 
$ E. 582) a testator devised his lands to A. and the heirs. of 
her body forever, as tenants in common, and-not as joint ten- 
ants—-and added a limitation over, if his daughter should die 
without having issue on her body. Here, the first words were 
held not to eréate an estate: tail, because. of the words of dis- 
tributive direction “‘ as tenants in common, and not as joint ten- 
ants’. - But the limitation over ‘being held to. contemplate a 
perpetuity, it was suffered to influence-the: signification of the 
first words so as to explain that by their use, the testator real- 
ly did mean to create an estate tail. » Soin Cooket al. vs, Cooper, 
(1 East, 229.)- Pierson va. Viokers and wife, (5 East. 548,) 
and in Bennett vs. Tankerville, (19.Ves. 170,)-a similar decis- 
ion was made, and a limitation over, after an indefinite failure 
of issue, was allowed to control the signification of the words 
first used, which did not.import an estate tail. 

The converse of the proposition must be correct, (certainly 
in Georgia, where construction does not favor estates tail, nor 
the interests of the heir at law), via: that words of limitation 





over, after a failure of issue at the death, may explain words. 
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in the instrument previously used, which import an intention to 
create an estate tail. 

We will only add, that it is the well settled doctrine of all the 
modern cases, that the words heérs of the body may be construed 
as words of purchase, whenever there is anything in the instra- 
ment, which shows that “they were used to designate certain 
persons, answering the description of heirs at the death of the 
party”. (Doe. vs. Colyear, 11 East. 548. Doe. vs. Jesson, 2 
Bligh. 2 Doe. vs. Harvey, 4 B. § C. 610. 4 Kent Com. 
238.) 

These views being eorrect, it results that. this grantor con- 
veyed a life estate in this property to Maria S. Dudley, and a 
fee to her children by W. S. Dudiey, if any survived her; and 
‘that, if she died without such children living at her death, then 
‘his direction was that the same should-be distributed among 
‘his heirs general. 

Let the judgment be reversed. 
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ABATEMENT. 
See Banks, 3. oC 
See Cristal Le, 4, 5, 


““ADMENTSTRATORS, EXECU" TORS, &e. 


1. The mere fact that the onction vial out, of, hen comune 


ty, is not a sufficient reason for refusing administration. 
Barksdale v8. Cobb, , Ordinary......++.- socvcctpwegooacecoge 


2. The refusal to grant letters pendente lite, i is a jndicial 


act; and to reverse it, appeal and not mandamus, is 
the proper remedy. . I bid. Gi , 


18 


3, An adzinistrator’s deed need note recite the order for _ 


Sale: It must be in evidence however. Brown et al. 


v8. spn et al. iauneisaccnendndeyexeensmneomneebenin oe 


4, The: notico-of sale required to be given at the court- 
house door; is, in its nature, perishable; and secondary 


evidence may be given of its contents, at any time, 


without further foundation, - as to loss: . Ebed: 


5. The Act of 1845, giving the administrator de bonis 


non an account against previous administrater, does not. 


divest legatees and creditors of their right to an: ac- 


67 
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count from the same. Knight, adm’r, vs. Lasseter, 
GAM’? ....0 iiiniliiciaesamiiaicella Niiewaeitehiiaeaiaiinis 150 


6. When an executor or administrator sues on a debt con- 
tracted with him, he may declare on it individually, or 
in his representative character. Daniel and Wife ve. 
Hollingshead and nor. Laienisialligbiieetisanbaaatcioininn 190 


7. In the latter case, he should state, in his petition, that, 
it is due him “as executor”. Ibid. 


8. When he sues individually, and obtains judgment and 
exeeution, on which there is a return of “nulla. bona”, 
and execution for cost is issued by the officers of Court, 
such execution cannot be levied on property in the 
hands of ‘au heir, received by lim in settlement with 
the administrator. The title of the heir i is not divested 
by saeh a and _ I =" | 


9. A Court of shanks will not interfere with the due ad- 
ministration of assets in the hands of an executor or 
administrator, updn slight grounds. To justify it, the 
bill should show good’ and’ substantial reasons to fear 
some probable injury at least to the rights and inter- 
est of the complainant. Ashburn by pro. am. ve. Ash- 
burt and AMOtRET seeisesreegervsernssernessenneenecsenes pees 218 


10. An administrator de bonis nom, cum teatamento an- 
nexo, has no authority to sell or convey titles to lands 
te avgtealpabiamniplicmantes Ibid. 


‘ 


11. Where ie same person is eidcaintetesnee, with the will 
annexed, as to the personalty, and administrator caete- 
rorum, a8 to the realty, ‘an order to-sell the land should 
be granted to him in his latter character, and the ad- 
vertisement should follow the order. ‘ Ibid. 
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See Constitutional Law, 12;. Lquity, 1; Equity head. 
ing and Practice,-18.; Evidence, 1,'2, 3. : 


ADVAN CEMENTS. 
See Evidence, 1, 2. 


¥ 


AMENDMENT. 


1. A motion to amend, made after a case has “gone to 
the Jury’, ought, on payment of costs by the movant, 
to be allowed, unless the party opposing the motion, 
will state on oath, or his Attorney at law will state’ in 
his place, that such party will be taken by surprise and 
will be less prepared for trial, iri consequence of "the 
amendment, if allowed.’ Taylor and Wife vs. Smith.. T 


ASSIGNMENTS. 
1. A marriage settlement is not within the Act of 1818, 
prohibiting assignments preferring some ereditors to 


others. Marshall vs. Morris.......+0ssseceeeseseeeeerees 368 


2. By that Act, an assignmert from which any creditor 
is excluded, is void, as to him. Dawson vs. Figueiro.. 610 


See Bond, 3. 

ATTACHMENTS. 

1. Stock in a corporation is not subject to be levied on 
undef an attachmént against the owner of the stock. 
Haley vs. Reid....... eagegese: <ns seeeeeeeens Pein: Ae al Re 437 

ATTORNEY AT LAW, 


1. Is a competent witness under the Act of 1850, to prove 
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the giving of netice to-sue other parties to the plain- 
tiff in the case, who is the holder of the note. -Col- 


ee TERE Ae ERT ee seeeeeeeeees 458: 


BAILMENT. 


1. A loan is the bailment of an article for a certain time, 
to be used by the borrower without paying for the 
i, a aiak I ooo acs ckncocguisncdesandeiddgcessvesses 


2. The borrower is bound to take good care of the thing 
borrowed; to use it according to the intention of the 
lender; to restore it at the proper time, and to re- 
store it in a proper condition. bid. 


3. The borrower must return the increments or offspring 
of the thing lent. did. 


4. A loan being strictly gratuitous, the lender may termi- 
nate it whenevér he pleases. Ibid. 


5. The thing loaned is to ‘be restored to the lender unless 
it has been agreed that the restitution shall be to 
some other person. If the. lender be dead, it is to 
be restored to his personal representative, if known. 
Ibid. 


6. During the loan, nothing passes to.the borrower but a 
mere right of possession and user. bid. 


7. Trespass or trover will lie in favor of the lender against 
a third person who has obtained a wrongful posses- 
sion, or has made a wrongful conversion of the thing 
loaned. Ibid. 





See Common Carriers; Loun; Principal and Agent. 
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he AST ¢? 


1. Ina suit against a ee for the ultimate ; redemap- 
tion of the bills of a bank: Held, that the best rule is, 
that a return of “nulla bona” on an execution against 
the assignee of the corporation, should not be consid- 
ered conclusive against | the stockholder, unless due 
and proper notice be previously given him that the 
fi. fa. is placed in the Sheriff’s hands, with ‘instruc: 
tions to levy. Lane ‘ v8. Harris...., acaeaintocuna oi 217 


2. In iene against a stockholder ihe is bound forthe 
ultimate redemption of the bills issued by a bank, “in 
proportion to the amount of shares and the value 
thereof, that each individual or company may hold in 
said bank, in the same manmer as in common actions . © 
of debt”, where the record. does not show that there 
are any other bills of said bank due and unpaid, or 
that there has been any other recovery against this 
stockholder upon. bills of the bank : Held, that the 
bill-holder is entitled to recover the whole sum. cldim- 
ed by him, if it do not exceed the amount of étock 
owned by the defendant: Held, also that should any 
other action be brought ggainst the same stockholder 
on bills of the bank, when hé has redeemed bills to the 
‘extent of lis stock, he may plead’ such payment, in 
bar of any further recovery against him. did. 


3. The 8th rule of the Aet of Incorporation of the Com- 
mercial Bank of Macon provides that the . debts 
which the corporation shall at any time-owe, shall 
not exceed three times the amount.of the stock paid 
in, over and above the deposits in their vaults; and 
that in case of excess, the diréetors; under whose ad- 
ministration it shall happen, shall be liable for the 
same in their individual, natural and private capa- 

VOL. Xvi-%9 : . 
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cities, in an action of debt;:to be brought against 
them, their or any of their heirs, executors or admin- 

istrators, in any Court of Record of the United States 
having competent jurisdiction of the subject, by any 
creditor of the corporation ; arid may be prosecuted 
6 jodguient and” ‘execution, any condition or cove- 
hant or agreement to the contrary notwithstanding : 
Held, that an action ‘brought under this rulé against 
certain directors who were guilty ¢ of an over-issue, did 
not abate by the expiration of the charter by its own 
limitation during the pendency and before the termi- 
nation of the suit: Held also, that a creditor of the 
eorporation’ is’ entitled’ to recover the amount of his 
debt or Sr nah ua. not the entire execéss iu a. 


See Bit wif Bushings Principal and Agent, 1, 2, 3. 


pnb - BANRRUPE LAW. 
1. A ail contract 0 ‘the a and re-sale of the 
dand of the defendant, the progeeds,to be applied to. 
the extinguishment of. the judgment 1 under which the 
property. was sold,:i is. not such an interest as would 
vest, in. the assignee in bankruptey under the Aét of 
1841, AA I Me sone 20h gerry sate ys meyer 


- ‘BASTARDY. 


1. A Vastardy bond is intended‘for the .protection‘of the 
county as a county’; and there is no breach of it un- 
tit the ‘child has become-chargeable to the'county. 
The eee: ga v8.Jvd. ee gene Cb Al .csvesserevees 


2. By our poor law aes the Justices of the Inferior. 
Court have the -right to: inquire into the circumstan- 
ees of the poor; to‘elect whom they will treat.as.a 
pauper, and who shall become chargeable to the coun- 





416 
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ty : ‘and until it has done 86 by some act or order, ho 
pefson. can properly be said to-be’ thus chargeable. 
Ibid. : 


. wd a 


3. The proper ‘evitlens’ that a ‘vastard child 1 has becore ~ 
chargeable to the county,’ is to.be found in’the: pay- 
ment, by the Inferior Court, of expenses after refusal - . 
or failure of the putative father to.pay the same, or 
the erating of’ ani order for Such poyment. Ebid. 


‘BILL oF ‘EXCHANGE, 


1. Payable to and indoréed by | CAB, “Cash,” "ig “prima 
facie the indorsement of the bank, and not that of A. 
B. Colling ve. _ Tokinéon,.. sreegeseecegsenereiege sage 458 


‘ ‘ i. ofl IN. a, t «2 } 
ee et ye! Re ee en 
’ ° ° 
& Wee é 


1. A bond under seal. is, by the, laws .of South-Carolina, 
transferrable ,by indorsement. in: blank, . not’ ander 
_ seal. Priglau ahead W, B. B. Bask $c s.cc.s. 582 


2. A pawer of Aeien to transfer 'such a’ rere need not . 
be. under ; seal. I vim % wil 


3. Where the original payee sled tsanatiaved ls a noha 
which had been again transferred by the assignee : 
Held, that an-entry of.satisfaction, ‘by the payee, in 
the Secretary of State’s Office at Charleston, could: 
not operate to defeat the rights of third persons deri - 
ved under such assignment. J _ 


Sarton wists 


1. The Mayor and City Con of ais in aceusing, 
trying and dismissing their Marshal, under and by au- 
thority of their charter and ordinanées, upon a charge 
of mal-practice in office, actéd as a “judicatory’’, in the 
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contemplation of the Constitution; and hence, the writ 





of certiorari lies,to them. Lhe Mayor, gc. ve. Shaw. 172 


2. The provisions of the Judiciary Act of 1799, as to cer- 


tiorars, refer to the writ, when directed to the Inferior. 


Courts proper, and to them bana Ibid. 


8. Under the Act’ of 1887, giving summary jurisdiction 
to the Justices of the Peace of the City of Savarinah, 
over a certain class of cases not exceeding $80, in 
amount, exceptions must be taken to the judgment of 
the Court, at the time it i8 pronounced, as required by 
the Act of 1831, when the same clags .of cases were 
tried before the Mayor or Judge: of the, City Court; 
otherwise, ‘the party will not be entitied toa certiorari, 


as provided by the latter Act. Pettingall vs. Nolan.. 606 


CHARGE OF THE COURT. 


1. It is the privilege, though not necessarily the duty,- of 
the Court to sum up the evidence in :conclusion.: Wright 
et al. vs. The Central R. B. f& BP’ g Cov...sescececbeees 


2. It isnot necessaty, in summing up, thet every mate- 
rial fact should be stated; still, it-is not just-to present 
the proof prominently on one side, and omit, entirely, 
the conntervailing evidence on the other. J bid. 


8. The Act of 1850 does not prevent the Jalen, in his 
charge, from astening to yernene facts. Marshall 


See Criminal Law, 7. 


COMMON CARRIERS. 


1. The N. Y. & Say. S. S. Nav. Co. published printed 
rates of freight, containing, amongst others, this item : 
“Measurement articles not enumerated, such as boxes, 


38 
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&c.-per foot, 12} cts.” O A-L L- produced two boxes, 
containing 2200 cotton samples, and offering to pay the 
freight thereon by measure, demanded their shipment 
by the Alabama, one of the company’s vessels. Cotton 
samples were not mentioned in the freight list. It was 


a new businéss, lately sprung up, and it was proven that 


the customary freight dn them was: one cent per sam- 
ple: Held, thatthe Company were not bound to ship 
these boxes, as such, by measure, without the payment 
of the customary rates. Lamar vs. TheN. Y. ¢ 8. 8. 


CONSTITUTIONAL LAW. 


1. Acta of, the Legislature ate not oulp presumed to be. 


Constitutional, but.the authority of the-Courts te de- 
clare them void, will never be resorted to exeept in a 
a clear and urgent case. Boston ¢ Gunby vs. Cum- 


629 


558 


MINE vase @erevesece faceereecsepene Veeoe eves, Povedeaccolecrccvocce 102 


2. Ez pos Facto Laws extend only.to criminal cases. Ibid. 


3. A law'may ote ez call Sue and yet Constitutional. 
Ibid. 


\ 


4. Retrospective Laws often operate to the benefit of so- 
ciety, and ta repudiate them altogether, would be to ob- 


literate a large portion of the Statute Law of the State. 
Ibid. 


5. Registry Acts, though retrospective, are Constitutional. 
1 bid. 


6. Until the 33 of George IZ. it was the settled rule in 
the British Court, that an Act of Parliament, to take 
effect “from and after its passage”, operated from the 
first day. of the session. «J bid. 

















7. Under our-own system, laws-are in foree. before’ ‘thei: 
promulgation in the printed Statutes... [bvd. «ec hes 


8. The Parliament of Great Britain were in the habit of 
passing bills of. Attainder and of Pains and Penalties, 
after the fact. Hence the provision in the Asperican, 
Constitutions, as to Lxpost Facto Laws. Lbid. .. 


9, Neither by the Common or Civil Law is "petronetivg 


legislation forbidden. L bid. 


10: It is matter of legislative disctetion, ‘how far ia 
will enact laws of this description. Lbid. 


11. The General Assembly of Georgia, acting within the 
pale-of the Constitutions of the U. 8. and. of this State, 
has the same ir era meereee — British Pare 
lena enue 


12. The Act of 1845, des saan de bonis nots 
the right to an account from the previous administra- 
tor, though retrospective, is not. unconstitutional—its 
operation being asto the remedy. Knight, adm'r, vs. 


Deasseter, Qdae'r si.cevecsecsyarcervecgeseetevsevavecabens oat coe oe 451 


CONTINUANCE. 


1. The-mere absenee of -Counsel with the title papers, is 
not a sufficient ground for a continuance. Horshaw ve. 


|e EEE SEEN eeePE DARE Pee em ome * 526 


See Process, 3. . 


CONTRACT. 


1. Where an illegal or fraudulent contract has been made, 
neither Courts of Law or Equity will interfere to assist 
either party, provided they were equally cognizant of 
the illegality or participated m the fraud, unless in, €a- 
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ses where public. policy would be promoted. White vs. 


Cretpr..006008 eermecees Paeeeevece poveccepecds Ceceeresaceese bomesese 416 


2. Where A was liable as‘indorser for B, and B executed 


@ mortgage to indemnify A against loss, and the prop-. 
erty is sold under the foreclosure—and B, on the day 
of sale, co-operates with A, to have the property knocked 
off to him at an undervalue, so as to enable -A to save 
himself harmless bya re-sale :' Held, that an agreement 
to this effect, and that the proceeds should be applied 
to the extinguishment of the original indebtedness, is 
neither fraudulent or void; ‘but binding on A; and ha- 
ving taken the-Sheriff’s deed and gone into possession 
of the premises, and realized a large profit from the 
re-sale, Equity will compel:a specific - performance of 
' the contract. Ibid. : 


See Common Carriers. : 


’ 


‘CORPORATIONS. ° 
See Banks, gc. Macon. 
‘@OsTs. =: 
See Adm’rs, ge. 8. 
---s GRIMINAL LAW. 
1. Every one, whetheg bond or free, who is indicted for 
‘homicide, is, in legal mtendment, indicted for killing 
a free white man. If the killing is of a slave or free 
person of color, or any one’ within the exceptional 


cases, the indictment should so charge it. John (a 
slave) ve,, Lhe State. :.8.. cs cperaiseccegeccessves tadétle ad 


2. Neither the Act of 1816 or 1821, relative to the trial 
of slaves and free persons of color, contain any defi- 


6 
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nitions, as to'the various grades of homicide; and re 
course must be had, for this purpose, to the 4th divis- 
ion of the rong Code. q bid. 

3. The killing of a free white aie by. a slave, cnet be 
air nelinall Lbid. - 


4. It is only in cages of felony at Common Law, Roti in 
our State, :the civil remedy is suspended until after 
the conviction of the sine. head v8. Gay....... 203 


5. The terms of. our Code, prarrn to the effence of har- 
boring a slave make no change in this rule. bid. 


6. An snilintanient framed i in the language of the Code is 
sufficient. Sweny vs. The State..,....ccccccceisecseeee 467 
NG I iid sviventncicdccastsevsensesvese 600 


7. The Court stated correctly to the Jury, the law of the 
case, and added, “The Court may be wrong, but you 
cannot be wrong in taking the law from the Court”: 

Held, That this, though an erroneous statement of 
the law, is not a sufficient ground for a new trial, 
where no motion was made therefor, in the Court be- 
ee .- - BOW Rsv esencccicsinsesersiccescssns ,»- 600 


See Evidence, 5; Indictment Fury, 1, 2; Slaves, ge. 1, 5. 
DEED. | 


1. An: administrator's deod need me recite the order 
ef the order granting leave to sell. Brown et al. 
vs. Redwyne and another........ nos Ababa a Ste celta 67 


2. A father, by deed, gave a négro to'his daughter “ M 
S D, for and during her natural life, and to the heirs 
of: her body, if any she should have by W SD”. 
Afterwards, the grantor provided, that “should the 




















said M 8 BD die without a bodily heir by W'S D, then 

the aforesaid negro gir] and her imcrease,' gia] then 

be divided among my heirs, share and share alike”: 
Held, that these words conveyed a life estate to M S | 
D; d-fee inremainder to her children, if any were liv- 

ing at her death, and if no such children were then 
living, a remainder over to the heirs general of the 
gtantor. . Dudley 8. Porters... 0.y.psecieceeves see. 618 


DEVISE AND LEGACY. 


1. The term “end,” when used in a ‘will, is generally 
equivalent to “give”. Booth vs.'Perrell........0+4. » 20 


2. When ‘the will shows that the: testator did, not intend 
the legal estate to pass to the legatee, then the word 
“Tend” has its appropriate meaning. Ibid. 


3. Whether a specific legacy: has been adeemed or not, 
depends upon. whether, the testator’s intention. 03 | 
been to adeem it. Beat, ex’r, vs, Blake et al.,....,- 11% 


4. A devise of real and personal estate was ‘to DF H, 

with the provision, ; that if he should “die, leaving no | 
lawful heirs, then and in that case, all of the’ said 
property shall be divided, share and share. alike, be- 
tween the children of J C ¥: Held, that D F'H 
took an estate in fee, with executory devise over t6 

the children of J C F, if D F H died without children 
living at the time of his death. -Harris;-adm’r, vs. 
Be 1 Recccncesedessxasiitentimniicivtniagaia spianiaihtial 545. 


tapi ty 


See Slaves, fc. 34. ° Wills, 1. 


DIVORCES. 


1. The 2d see. of Act of 1806, applies any to parti di- 


VOL. xvI-80 











vorees: .. The 6th sec, daly to totélidivoroes. « + Whit. 


aker ve. ar, IO ag codes ‘a cewede deweree yeeeve y Receeee 


. The 2a Seo.” was. ‘intenided to siete a partons similar 
to that in use in the Ecelesiastical Courts in —— 
Ibid. ' 


- In partial divorces, there is no-lien om the husband’s 
property, until the rendition of the judgment. bid. 


8t 


. Two concurrent verdicts are not necessary in cases of 


partial divorce. ° ‘ bid. 


. Under the old Conatiteticn, no Legislative interposi- 
tion Was’ required in cases of rarer divorce. 


Ibid. 


EJECTMENT. 


. possession which is the result ‘of ignorance, inadver- 
terice, misapprehension or mistake, will ndt work @ 
disseizin. _ Bikey, adm’, v8. Grifin et al bytarvgieetes | 


. The rules as to the dignity and ‘controlling effect’ of 
marked lines, natural objects, lines of adjoining lands, 
and courses and distances, laid down i in every case. 

Ibid. 


. The latter occupy the lowest grade. I. bid. 


. Boundaries and corners may he proved by hearsay, 
from the actual necessity of the case. Ibid. 


. Where a line has been run ‘and agreed on between ad- 
jacent proprietors, and acquiesced in, and possession 
held to it for 18 or 20 years, the parties and those 
claiming under them are bound by it. Ibid: 














artes 











‘6. A Sheriff’s deed is .admissible.in evidence as-color of 


‘title, although unaccompanied -by the execution ‘un- 
der which the property was sold. » Burkhaiter v8. 


685 


TI iiakis oniievcccincin antcenseckaae joocosgbitides 583 


- EQUITY, . 


1. Will enjoin an administrator, appointed. in 1846 (the 


intestate dying in 1823) eisbons heirs, distributees or — 


creditors from recovering land from a bona. fide pur- 
chaser, far many years:in possession. Smith, adm’r, 
UB, GENETY .. 1.0040 sneer dle leaialhaisitailaicaie on ee nee _ 


2. The interposition of a Court of Equity, to correct mis- 
takes, both as to law and fact, by ordering a proper 
deed to be executed, according to the true intent of 
the parties, is a very ancient Sa es sg and 
Wife vs. Naan sgh veoh leeeatad lesan censnetat bane ae 


3. The case ‘of Leansdoene UB. Lansdowne approved. 
L bids - re Ly ot 


4. In every case, under this head of Equity. ite, 
the only inquiry is, does the instrument contain what 
the parties intended it should and understood it did? 
Is it their agreement ? ? If not, it may be reformed 
by akiunde proof, so as to make it the evidence of 
what was the true bargain between the parties, and it 
is wholly immaterial from what ‘cause the defective 
execution of the intent of the parties originated. 


Ibid. 


5. If unequivocal testimony is required in ordinary cases, 
the antiquity of the-transaction, as well as the fact 
that the donor himself was the draftsman of the in- 
strument, inerease the difficulty as to the satisfacto- 
riness and sufficiency of the proof. Ibid. 


6. A Court of Equity will not aid one volunteer against 


31 


49 
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-another, nor .will it enforee;a voluntary contract. , If, 





however, it be getually. executed, then the Court will 
enforce-all the r-ghts growing out.of it against any 
body. bid. 


7. Where S purchased slaves from © & Co. through their 
agent D, giving his note in payment, without a de- 
livery of the slaves, and D wrongfully and. fraudu- 
lently detains the slaves; two of whom die im his 
hands, suit is brought on the note, and § files a bill, 
alleging that D had réeeived hive'as agent, and also 
that the living slaves had increased in value, beyond 
the price of the whole of them: Held, that there was 
no adequate rémetly at Law. Sargent vg. Caldwell 

and DUBE... .nyseeeseeerereosegeanetereess sia ceaceaid Sanita . 64 


8. A bill of peace to restrain an action of ejeetment, will 
not lie when no final verdict has been obtained by 
the complainant.. And. this objection may be taken 
after the filing of the answer, and even while the 
Court is charging the Jury. wraps et al. vs. Red- 
woynd anid another. iscadh tucrebestebeurs ep eeccessscvescceces 67 


9. Under a oreditér’s Dill filed against a third person, to 
reach and appropriate to the payment of debts a 
fund belonging to the defendant, a Court of Equity 
can better distribute the ‘fund than & Court of Law, 
under a proceeding by garnishment. Phillips vs. 
Wesson a Aiea aimee SAAC EORT Se Oy a ssoqes 137 


10. The rule is, stern ile inflexible, that,a party cannot 
ask for relief in Equity, on the ground that he has 
failed or omitted to make a legal defence at Law, 
even where the judgment at,Law is manifestly ; wrong, 

unless it was the result of fraud or, actident, unmix- 
ed with negligence on the part of himself or his 
agents. .Pollock, adm’r, vs. Gilbert, e2’?.....+0.000+0 398 
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11. If the complainant needed discovery, in order to de- 
fend the case at Law, he mustgo into Equity for that 
discovery, before the trial at Law. Ibid. 


12. No degree of wrong or injustice in the determination 
of a case at Law will entitle the injured party to re- 
sort to Equity, unless there is some.speeial ground 
for its interposition. bid. 


13, But when a cause involves matter exclusively within 
the jurisdiction of Equity, its final decision at Law 
will not preclude a re-examination in Chancery. 
Ibid. eins ; 


See, also, White va, Crew.......00+6. Si seemeens s- 416 


14. The existence of an equitable defence that could not 
have been made available as a legal’ deferice, is a suf- 
ficient ground for obtaining an imjunction to restrain 
a Common Law proceeding, before or after judgment. 
Ibid, 


15. Equity will interfere by injunction, either before or 
after judgment, whenever the cause is shown to in- 
volve matters purely of equitable cognizance, and es- 
sential to its proper determination. Ibid. 


16. The general principle with regard to injunctions after 
judgment at Law is this: that any fact which proves 
it to be against consciénce to execute such judgment, 
and of which the party could hot have availed him- 
self in a Court of Law, will authorize a Court of 
Equity to interfere by injunction, to restrain the ad- 
verse party from availing himself of such judgment. 
Ibid. ; 


17. Will a Court of Equity in any case relieve against a 


mistake in pleading, or in the conduct of a case at 
Law? Query? White vs. Crew...cccrcrsecceeeseeeee 416 
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18. Equity will not entertain jurisdiction, where there is 
an adequate remedy at Law. wees v8. emetnd 
a eer Bo dap cect Nieh bbe sesdte Bib ibbcdubde pi Bernese . 


19. An equitable claim against the legatees ‘of an estate, 
cannot be pleaded in defence of an action by an ad- 
aministrater, for a debt due the estate. But upon a 
bill filed by the creditor against the legatees and the 
administrator, setting forth that the legatees are non- 
residents, living in various States;'that the debt to 
the estate was contracted upon the faith ofthis equi- 
table Claim; -that there are ho debts due by the es- 
tate; and these legatees are the only parties in iitter- 

_ est, Chancery will decree payment of the, claim out of 
the legacies. Lyon vs.’ Howard.........ssesseseesseeee 


20. If the wives, of. some of the legatecs; throygh whom 
they claim, are, not made parties, an amendment 
should be allowed. Z bid. — 


440 


See Adm’rs, gc. 9. Contract, 4 2. Tudgsens, 8 2, 3, 4. 


ere and Trustees. - . 


EQUITY PLEADING AND PRACTICE, 


1. When the complainant amends his bill after answer, 
if a farther answer to the amended bill is not waived, 
the defendant must answer the bill as amended, or the 
complainant will. be entitled to, an order taking the 
whole bill, as amended, confessed. Tedder vs. Stiles.. 


2. If the complainant amend his bill after answer, and does 
not waive a farther answer, the issue is not complete, 
unless the amendment be answered or the bill taken as 
confessed. . Lbid. 


3. If the complainant amend his bill and waive farther 

















answer, it is still the right of the defendant to put in-an 


answer ; but failing to do so within the time preseribed, . 


his former answer may stand as an answer to the amend- 


ed bill; but this rule does not apply where a farther an-- 


swer to the amendment is required. Ibid. 


4. Ordinarily, where the answer and: replication: are. filed 
the second term, the cause should ‘be set down for trial 
at the next, being the third term after filing bill. Ibdéd. 


5. The replication should be filed and tlie ‘cause set down 
for trial before the proofs are taken. The replication 


may be filed, however, nunc pro tune, after the proofs: 


are taken. Ibid. 


6. Until the replication is filed, the. defendant has a right. 


to stand on his answer as true, having no notice that it 
will be controverted. Ibid. 


7. After a cause in Equity has been submitted to the Ju- - 


ry, the bill may be amended by the addition of exhibits. 
Brown et al. vs. Redwyne and another.......cerecesseres 
8. A bill seeking to propound’ for probate, a part of a 
will, against which there has been a verdict on the pro~ 


® pounding of the executor named therein, should make- 


that executor a party. Barksdale et al. vs. Brown, 
QUE cesteres« sea apiennrnn wbaraie seevner died 


9. There is a bill and demurrer to it. Before decision 
on demurref, plaintiff strikes out a part. of his bill. Ic 


is afterwards re-inserted. Defendants plead: answer,. 


and demur. On the trial, in the midst of the-argument 
before the Jury, they move to have this amendment ta- 
ken off the file. Motion properly over-ruled. Beall, 


6T 


95 


ez’r, v8. Blake et Al...ceees soewevennennes enema oe * 118. 
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10. Legitets néott not; gomsidily; "Wy ‘parfies toe bill 
a reste Tid. 


11. One whose interest does not ppins, is an siproper 
party. Ibid. ~ 


12. Any one may be made.a party to a bill, at his own 
instanee, where, upon the case made, ‘the Court sees it 
will promote justice. Phillips vs. Wesson etal......... 187 


13. Allegations in a bill, that a firm, “or some of the 
members composing said firm”, had obtained control of 
certain fi. fas. “by purchase or otherwise”, and such 
like, are too loose and uncertain, and demurrable there- 
for. Green, Tracy § Co. vs. Brown § Dimick........ 164 


14. The rule, as to effect of au answer, unless contradict- 
ed by two witnesses, '&c: explained. White vs. Créw... 416 


15. The rule, as to what constitutes a sufficient answer. 
Pitts antl another ve. -Hooper........05. 8h Reed Rstdie 442 
See, also, Jordan’vs: Forddinis....ccccesscsseees bedececdione 446 


- 
° . 


16. An amendment to a bill will not be allowed, when it has 
no.equity in itself, and would make the original multi- 
farious, especially if it bring the defendant out of his 
county. ‘Werban V8 Jordon vised Waban ssiida cea disndefec 446 


17. A bill cannot be taken pro confesso, when a plea in 
bar stands undisposed of. did. 


18. A bill cannot be manny which seeks to charge the 
defendant as administrator—at the same time denying 
that he is such. Léave will be granted, however, to 
amend by striking out that portion which eontroverts- 
the ‘trustee’s appointment. Thompson vé. -McCul- 
GOCh ss essssererreccesees besecscese os ssseees BU de’ te oi ngee SBT 
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ERROR. 


1. Wherever the rights of a party have been withheld or 
violated, the presumption of law is, that he has been in- 


jared. Tedder 06: Bie ..... 20.5 s.cocccec vole sdectbeavevess 1 


ESTATES. 


See Deed, 2; Devise and Legacy. 


ESTATES TAIL. 


See Deed, 2; Devise and Legacy, 4. 


ESTOPPEL. 


1. A person having the paramount title to land, who not 
only acquiesces in the sale of it as the property of an- 
other, but encourages the same, is afterwards estopped 
from asserting his legal title against the purchaser. 
Whether,. by making it,satisfactorily to appear that he 
was ignorant that the land was included in his grant, 
and making compensation for the injury he has occa- 
casioned, he is relieved from therule? Query? Burk- 
Kalter ve. TMi. :1csciiecndinsicossivogisatdiscess 583. 





See Gift, 2. 
EVIDENCE. 


1. A father makes to his daughter an instrument, in wri- 
ting, ambiguous, as to its meaning an advancement or a 
gift, over and above her portion :» Held, that though the 
legal presumption is, that he intended an advancement, 
such presumption, at.Jeast in Equity, may be rebutted 
by parol evidence of. the contrary intention. Pzilips, 
guar. vs. Chappell qnd.qnother.....sscccrererees iocisvaiaianias 16 


VOL. XvI~-81. 
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2. Parol admissions, by the father, after the conveyance, 
may be given in evidence against a son claiming as heir. 
Ibid. 


3; Admissions of the deceased person, that the convey- 
ance was founded on a valuable consideration, would not 
have the effect of setting up a will by parol. Ibid. 


4. Hearsay, admissible to prove boundaries and corners, 
in ejectment, from the necessity of the case. Riley, 
olden’ a, 0. Bettie 66 Ol. sin sswnswvasarnsaecsessccessesvsaece 


5. Where a witness for the State has been impeached, it 
is competent for the State to introduce other testimony, 
as to the facts testified,to by the discredited witness. 
ane Cer Ege ee. TS TRMG....2550cccccssevccccsssescesces 


6. Rule stated, as to secondary evidence, of a lost deed. 
Martha oth BING ite ce bs Ria beet edbseda pein. 


7. Where a witness swears that he.has seen the instrument 
presented to him before, and was present when the same 
was executed: Held, that this is equivalent.to an af- 
firmative statement, that by occular proof the witness 
knew that the instrument had been executed in his pres- 
ence. Mosely v8. Gordon........ececcccccsscccsscecseceees 


8. Testimony, by itself vague, and apparently not relating 
to matter in issue, may be made certain in its character, 
and plainly relevant, by other facts in proof. Zézd. 


9. Testimony, as to a man’s general character and repu- 
tation, in the treatment of his slaves, is nothing more- 
than hearsay, and is inadmissable. Ibid.’ 


10. Where there is strong presumptive evidence, that sub- 
sequent to a written contract, the parties agreed, oral- 
ly, upon a new contract, which was a modification of 
the former, testimony may be received of negotiations 





141 
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“and conversations between the parties, previous to the 
§B written contract, for the purpose of throwing light upon 
and showing more clearly the nature and character of 
the subsequent agreement. Collins vs. Lester........+. 410 


11. Nothing is better settled than that the case of an 
agent falls within a class which forms one of the special 
exceptions to the general rule, that a witness interested 
in the subject of the suit, is not competent to testify on 
the side of his interest. And this exception extends to 
every species of agency or intervention by which busi- ,, 
ness is transacted, unless the case is controlled by some 
other rule. bid. 


12. To make a certificate from the Executive Department 
admissible in evidence, it is not necessary that the cer- 
tificate should give a copy of that to which it relates. 

It is sufficient that it-gives, substantially, the contents 
_ or @ part of the contents, of the thing to which it .re- 
lates. Henderson vs. Hackney.........sceccsescecceeceees 521 


13. A grant to Elias Nicks, is not varied or contradicted 
by evidence that, the grantee was sometimes-known as 
Eli Nicks. bid. 


14. The Court or Jury may compare two documents to- 
gether, when properly in evidence, and from that com- 
parison, form a judgmient upon the genuineness of the 
handwriting, or the identity of the writer. Ibid. 


See Attorney, 1; Eq. Practice, 14; Judgment, (For.) 
1; Partnership, $c. 1; Statutes,1; Witnesses. 


EXECUTION. 
See Admr’s, ge. 8. 

EXECUTORS. , 
See Admr’s, ge. . 
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EXTINGUISHMENT. 
See Banks, 3. 
FAILURE OF CONSIDERATION, 

1. May be pleaded to a joint and several note, sealed by 

the principal, but not sealed by the apy Albertson 

et al. v8. iolioany GihUROSrs Habe bE AU RHEL HI 37T 

FRAUD. 
See Contract, 1,2. Estoppel, 1. 
FRAUDS—STATUTE OF. 

1. Sales by auction are within the Statute of Frauds. 

Whether judicial sales are’exempted from the operation 

of the Act? Query? White ve: Crew......s.sscecceees 416 
See Estoppel, 1. Practice Superior Court, 1. 

FRAUDULENT ASSIGNMENT. 
See Assignment. | f 
GARNISHMENT. 

1. If A fraudulently transfers property to B, to avoid the 

payment of his debts, the remedy by garnishment 


against B is not so full and complete as @ proceeding in 
Chancery. Phillips vs. Wesson et all.....csssececceees 187 


GIFT. : c 


1. When, shortly after thé marriage of the daughter of 
B, and when she and her husband were about leaving 
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for home, B brought out a negro girl slave and said, 
“Here is this girl; you can take her home with you; 
she is not worth much ; she can pick up chips; I do not 
give her to you now, but I never expect to take her 
back”: Held, that these words did not amount to a gift 
of the slave, who, was afterwards bequeathed to the 
daughter in the will of B. Freeman, adm’r, vs. Flood 529 


2. A daughter, who permits a negro slave to go into the 
possession of her son-in-law, is not estopped from set- 
ting up, that by.the will of her father, she was restrain- 
ed from alienating this property. bid. 


GRANTS. 
1. Lands may be twice granted for many practical yup 
ses. Burkhalter vs. ‘Edwards Sisecads wats estes. lds 588 
‘GUARDIAN. | 


1. A testamentary guardian of the property of. orphans 
has no right, as such, to recover of the administrator of 
a third person a legacy left to his ward. . Poe, adim’r, 
v8. ape Pale Didiaah Minne davdsvcwneter Jeb veveecteceee BOL 


HEAD RIGHTS. 
See Land Laws, 1, 
- HEIRS. 
See Advotnicindteré ge. 8s 
HUSBAND AND a 


1. Where the husband acts as trustee de facto of the wife, 
he must discharge all his duties as such; and failing to 
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do so, the consequences will be visited upon the cestui 
que trust. Boston ¢ Gundy vs. Cummins...........00 102 


2. Where a feme covert possesses and enjoys all the rights. 
and powers of a feme sole over her separate estate, she 
must perform the corresponding obligations of one. 
Ibid. 


8. No particular form of words is necessary in order to 
create a separate estate in a married woman. It is 
enough if there be a clear intention to exelude the mar- 
ital rights of the husband, thus: “I give to my daugh- 
ter, V W, two negroes, to remain in her possession, and 
for her special use and benefit, during her natural life ; 
and at her death, to go to her children forever, and to 
no other use whatever,” create a separate estate, espe- 
cially when.their meaning is aided by other features in 
the will. Freeman, adm’r, v8. Flood.........esssceseveee 528 


4, Neither is any particular form of words necessary, to 
restrain alienation of such an estate; but the intention 
must be clear. And subject to this rule, the words 
“to no other‘use whatever,” explained by other words 
in the will and associated in the same sentence with the 
words “to remain in her possession,” &c. operaté as a 
restraint upon alienation. Fbid. 


See Divorces. Marriaye Settlement, 1. 
INDICTMENT. 


1. An indictment which follows the words of the Penal 
Code is good. Ricks vs. The State.....cccccrecssssecers . 600 


INFERIOR COURT. 


See Land Laws; 1. 





a 





INDEX. 


INSOLVENT DEBTORS.. 


1. A discharge under the Honest Debtor’s Act, exempts 


only the body of the defendant from arrest, at the in 
stance of the creditors who were parties to the pro- 
ceeding. Phillips vs. Wesson et dl......sscsesccccecesees 


2. All the property which the debtor owned at the time, 
whether included in his schedule or not, is subject to 
the judgment. Ibid. 


8. The issue authorized to be formed under the Insolvent 
Laws of this State, is to compel a disclosure of conceal- 
ed effects, and not to try the title to property in the 
hands of third persons. Jdzd. 


4. An insolvent debtor is not entitled to have two watches 
exempt from levy andsale. Query astoone? Smith 


V8. Bogers......000 steaeeeeeeeseeceenseeeeseeeeeceeaeeeeesseens 479 


5. The “implements or tools” of his wife’s “calling or 
or trade” are not exempt. bid. 


See Assignment, 1,2. Garnishment, 1. 
JUDGMENT. ° 


1. The judgment of a Court of Ordinary - recites facts, 
giving to the Court jurisdiction: Held, the Superior 
Court must presume the recitals to be true until proven 
to be untrue. Brown et al. vs. Redwyne and another 


2. Where a purchaser of property buys a judgment hav- 
ing lien on such property, and causes it to be levied on 
other property belonging to defendant in fi. fa. the pro- 

"ceeds of the sale of which are claimed by younger judg- 

ment creditors: Held, that a Court of Equity can- 


not properly compel a satisfaction of the older judg~ 


67 




















648 INDEX. 


ment out of the property so purchased. Green, Tracy 
§ Co. ve. Brown OH DGMIK. .....4..0.006ccsrersccceseosscees 164 


8. Where property,. subject to such older judgments, be- 
longed to a firm, of which the defendant in fi. fa. was 
a’ member, which was liable to pay the debts of said 
firm, and was also claimed as the private property of 
the survivor: Held, that the survivor is in the position 
of one who has a fund in his hands, on which there are 
two liens or claims, and that in Equity he would have 
the right to insist that these older fi. fas. should be 
turned upon a fund in Court, the individual property 
of the defendant in fi. fa.: Held also, that if on such 
fund there was the lien of younger judgment creditors, 
then, as they and the surviving partner were all inno- 
cent claimants, with equal equities, a Court of Chance- 
ry could not properly interfere between them. zd. 


4, The fact that older judgment creditors have laid by 
and neglected to enforce their rights, but allowed mo- 
ney raised from defendant’s property to be paid. to 
younger fi. fas. without fraud, collusion or advantage 
gained to the older plaintiffs in fi. fa. is simply negli- 
gence, and a Court of Chancery would not declare it a 
satisfaction of the debt. Ibid. 


5. That matters which have received a judicial determi- 
nation cannot be called again into controversy, applies 
with full force, not only in the same forum, but also as 
between Courts of Law and Equity. Pollock, adm’r 
CI IS writin sin teitharnns caiamvantadenetiy cunslovtan 398 


6. A remitted judgment of the Supreme’ Court has as 
much effect and operation in the lower Court, where 

_ there is no supersedeas ag where there is. Jordan vs. 
Tordan and, another .......+.++++04+ CET I, 
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7. Judgments are evidence ;between parties and privies. 
Brock vs. Garrett......cccccee0s heennitpis reoesereaenisel 487 


8. A judgment rendered by a Court having jurisdiction, 
binds the parties until set aside, notwithstanding the 
existence of irregularities previous to the. judgment, 
provided those irregularities are such as may be waived 
by the parties. Bradwell, Ordinary, vs. Spencer, 


9. Judgment against the principal is prima facie, but not 
conclusive ev-dence against the surety. zd. 


JUDGMENT (ROREIGN). 


1. It is to be presumed that a purchaser under a judgment 
in Alabama, acquired the title which the defendant 
had. Brock vs. Garrett, trustée...,.ssseseseaneceeaes i.» 487 


JURISDICTION. 


1. When the jurisdiction of a Court of Law has pnce'at- 
tached to a case, its decision is final as to alt matters 
within its cognizance, and operates. asa bar to their 
subsequent litigation in the same or any other tribunal. 
Pollock, adm’r vs. Gilbert..+...y5+sseesecseserqusereveres « 398 


_ UURY.. . 
1. A remark by a ; Jame atthe moment of the trial, abe 
knew neither the offender nor the offence, made for the 


purpose of disqualifying himself, is no ire ers 
John (a aan te: Dike: Meade. «sists due sins ssn auns oaide sas 200 


2. Before a defendant ; in @ criminid case shall be consid- 
ered as having used due diligence, should ‘he not place 
the Juror on‘his voir dire?’ .Quwery? Ibid. 














" LAND “LAWS: 


1. By the Laws of Georgie, the Inferior Courts have no 
powér to issue Kind warrants. The power is given 
exclusively to a Land Court, consisting of three Justices 
of the Peace. Landers vs. Davison...csi...cccscccsseeees 5387 


LAPSE OF TIME. 
Seo Equity, 1. | 
‘*. LAWS. ° 
See Constitutional Law, 8,:9. Registry Acts, 6: 
—_ LEGACY: 
See Diet and Legacy. 
“LIEN. 
See Attachment, t. Venilor's Lien, ee" 
“LIMITATION OF “ACTIONS. 


1. If the right of action be once barred in a tort, no sub- 
sequent acknowledgment will take it out of the express 
language of the Statute of Limitations. In cases of as- 
sumpesit, an acknowledgment has this effect, because it 
amounts to a new prothise. ' Goodwyn vs. Goodwyn... 114 


2. But. in case of:tort, the acknowledgment may be proved 
for the purpose of showing that, within the term the-de- 
fendant had admitted his possession to be not adverse 
to the er, va - : 


3. If the seal owner eqeeninges entithion to grant: a pent 
‘of his land as vacant, and to occupy it for seven years, 
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by cutting timber, trees, &e. claiming it as his own, it 
constitutes, such a possession as will mature into a Stat- 

utory title, as against the real owner. Burkhalter vs. 

dear ds ....0.050 9-.0%0 pineal Sesemeners sew 58S 


See Ejectment; Equity, 1. 
LOAN, 
1. A loan implies that the use of a thing is parted with, 
for a limited time and for a special purpose—the right 


of property remaining in thelender. An estate, there- - 
fore, which can never ereaapserae be aloan. Booth. . 


vs. Terrell. ob Hoc cwwece "egecepescvesoggepye are seneeenes oq'es pode. 20 
See Bailment, 1 to 1; Desies oni mae 1, $; Gift, 1; 
Remainder and Reversion, 3. ; 
MACON. 


1. Gambling by the Marshal withm the city, does, not . 
‘constitute such-malprastice in. office, or neglect of duty, --’ 
as was contemplated by the third section of the amend- 
ed charter of 1850. The Mayor, fe, ve. Shat.sy....04 VIZ: 


MANDAMUS. 


See Adm’rs, ge. 2. 
_ MANUNISSION. 
See Slaves, 3, 4, ) 
MARRIAGE SETTLEMENT. 
1. Marriage is a valuable consideration, and sufficient to 


support a deed; and if the woman is guilty of no fraud, 
and enters into the settlement without notice of a debt, 











652 INDEX. 


she statids upon the same footing with other bona fide 
pentane without Hotice. Marchal vs. Morrie........ 868 


See Assignment, 1; Husband and Wi fe, 3, ae 


MISTAKE. 


See Hquity, 1 to 5. 
Reece te magepery 


1. The Senain Court will not reverse a decision below, 
granting a new ‘trial; on-the ground thatthe verdict-was 
against the weight of evidence, unless the discretion has 
been abused. Parker v8. MD wssessssnenereives — 27 

2. Where a new trial is side on the: ‘ground ‘of “ newly 
discovered evidence”, an affidavit by the party, that 
“he was not apprised of the existence and materiality 
of the evidence until after the verdict”: Held insuffi- 
cient, ‘especially. where it is doubtful whether it would 
ome ‘the oh Carkiste v8, Pidioel, adm’ Vi. RL 33 


3; A new trial will be granted, ‘if the verdict is contrary 
to the evidence. Long v8. Lewis.......sssccccsseeecenees 154 


4, The admission of legal testimony, at any stage of the 
trial, ean beno ground for reversing a judgment. John 
(a slave) vs. The State........0sscesvesecsesserreresereseeens 200 


5. If the verdict can be sustained, as to amount, by any 
calculation which the evidence will reasonably author- 
ize, whether it be the same made by the Jury or not, 
a new trial should not be granted. Dacey vs. Gay.... 208 


6. Where suit is brought on an. open account for board, 
and the testimony establishes that a certain portion of 
it is due, but leaves it uncertain as to the remainder, 


a 
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the Jury are bound to find a verdict at least for the 
amount proven. Belcher vs. Gray and another, ex’rs. 208 


7. Ordinarily, a new trial will not be granted, merely be- 
cause irrelevant testimony has been admitted. Mar- 
Shall v8. MOrris......scssccseerssssrsesscsersseseceserseseenns 368 


8. A new trial will not be granted, when it must result , 
as the first. Ibid. 


9. The Statute of 1850, as to Judges giving their opinion 
upon the evidence, does not: refer to-the case where the 
Judge, in his charge, merely nonagpnnnaine undisputed 
facts. Ibid. : 


10. A verdict- against law ought not‘to be allowed to 
stand. Brock vs. Garrett, trustee......ccccccccccsssscees 487 


11. A new trial will not be granted for an error which 
was entirely harmless, where no motion was made for 
a new trial in the Court nhigaint —— vs. The State.. 600 


on Charge of th the Court ; Criminal Law, 7; Jury, 2: 
| NON-SUIT. 

See Practice Superior Court, i, 2. 
PARTNERS AND PARTNERSHIPS. 


1. A subscribes the name of a firm of which he claims to 
be a member, toa contract ofsale. B, his:partner, rat- 
ifies the act, by receiving the purchase-money, &c.: 
Held, that this ratification being established, it is com- 
petent to give in evidence the declarations of A, as to 
the partnership, made at the time of the sale. Drum- 
right tt Gla. PRipot.f... 20. .ecciee eecccossvetedesceceeece 424 
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2. A partner cannot bind his co-partner by deed, asa gen- - 
eral rule, but a prior authority or a subsequent ratifica- —_, j 
tion, not under seal, either express or implied, verbal or 
written, is sufficient to establish the deed as the deed of 
the firm, and binding upon it as such. pid. 


PLEADING. ' 


1. The rule as to pleas “non est factum”, applies only . 
where the execution or factum of the paper sued on, 
is alleged to be the act of the party filing answer or 
adopted by him. Lane ve. Harris......sssscseeeees reer QUT 


See Admr’s, fc. 6, 7. 
PRACTICE SUPERIOR COURT. — 


1. When the suit was for overseer’s wages, on a contract 
for thirteen months, and it did not appear whether the 
contract was or was not in writing, a motion for a non- 
suit, on the ground that the case was within the Stat- 
ute of Frauds, is properly over-ruled, the presumption 
being in favor of the legality.of the contract. -Longvs 
I ictancnsrrcetignnennensnigneaamernniniin . 154 


2. If essential allegations in the declaration are not proved, 
a non-suit should be awarded. bid. 


See Amendment. 
PRACTICE SUPREME COURT. 
1. Questions en demurrer, amendments to pleadings, &e. 
are constantly brought before the Supreme Court, not 
distinctly presented or decided below. This practice 
condemmed. Wyche and Wife vs. Greene.......... sore 49 


2. Where a writ of error is sued out to a decision on a de- 
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murrer to an aniended bill, parties not served ‘with the 
amendment need rot be made parties to the writ of er- 
ror. Wyche and Wife vs. Greene.......cscccccecsseesees 


8. It is not necessary to state, in the bill-of exceptions, 
the grounds of objection to the judgment complained 
of—stating the judgment excepted to is sufficient. 
Barksdale et al. vs. Brown, Quar...cccsoe o sessceccssees 


See Judgment, 6. | 
PRINCIPAL AND AGENT. 


1. When the question is one of diligence, between a bank 
and its agent, it is not competent for the latter to pro- 
tect himself by proving the custom of another Bank, in 
providing its agents with suitable buildings and iron 
safes, for the purpose of keeping securely the money of 
the principal. Wright et al. vs. The Central R. R. ¢ 


2. It is competent for an agent, who has been robbed of 
the money of his principal, to show that banks and other 
custodians of money look to their vaults and safes for 
security, and not the outside fastenings of the buildings 
in which it is kept. did. 


8. An agent, for hire, without specific instructions, is 
bound to observe all the precautions ordinarily pursued 
in relation to the particular business in which he is em- 
ployed; and according to the usage of the place, and 
the circumstances of the times within which the business 
is transacted. Ibid. 


4. Where A acting as the agent of M, in the sale of a ne- 
gro slave, executed, with D, a joint sale of said slave 
and another belonging to A; and they, together, make 
and deliver to Ga joint bill of sale, warranting the 


49 


95 


38 
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soundness of both: slaves, signing the instrument D &. 
A; and afterwards, an action is brought by G against 
M for alleged unsoundness of the ‘slave sold for M: 
Held, that though A may have transcended his au- 
thority, as agent, by uniting with D in said sale; yet, 
that inasmuch as he was authorized by M to sell and 
warrant his slave, effect will be: given to the deed as 
against M, sofar as that slave is concerned. Mosely vs. 
CN ahcniclncuiiinsarnssinnas oe peuaabsiente ¥hiaravaseg atte 384 


5. Where an agent executes his authority, and does some- 
thing beyond, the excess only is void—the execution 
good. Drumright et al. v8. Philpot.......sccccevereseees 424 


. 


See Evidence, 11. 
PRINCIPAL AND SURETY. 
See Judgment, 9. 
PROCESS. 
1. Process not issued in compliance, -substgntially, with 
the requirements of the Judiciary Act of 1799, or the 


: Amending Act of 1840, is null-and void. Little vs. In- : 
Gram et Ale...csevees istics) Sinead ve seid odes! Wébieed diaianes 194 





2. Where defendants in ejectment agree to waive process, 
and go tothe Clerk to acknowledge service and make 
the waiver, which waiver was omitted by mistake of that 
officer, and after verdict and writ of possession, an affi- 
davit of illegality was filed, on the ground that no pro- 
cess was attached: Held, that upon proof of such acci- 
dental omission, the waiver might be supplied nune pro 
tune. Ibid. 


3. It was error.in:the Court to refuse. a continuance, to 
procure the testimony of one of the defendants to such 
waiver. bid. fits 





a 
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PROMISSORY NOTES. 


See Bill of Exchange, 1. Bond. Failure of Consider- 
ation, 1. 


RECEIVER. 


See Trusts and Trustees, 1. 
REGISTRY LAWS. 


1. Registry Acts may be passed to have effect upon con- 
veyances already executed. Boston § Gunby vs. Cum- 


2. The policy pervading our Registry Acts has existed 
since 1755. bid. 


3. Our law makes no distinction between conflicting con- 
veyances under the Registry Acts, and contests be- 
tween grantees and judgment creditors. bid. 


4, The Actof 1847, as to registry of marriage settlements, 
makes no exception in favor of feme coverts. Ibid. 


5. That Act is drawn with technical skill and accuracy, 
and should be enforced in good faith. Ibid. 


6. Exceptions engrafted on Statutes by the Courts, give 
rise to the uncertainty of the law. Ibid. 


7. The policy of our Registry Acts traced to the Colonial 
and Provincial Governments. bid. 


VOL. xvi-83 
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REMAINDER AND REVERSION. 


1. A remainder is the remnant of an estate, limited to 
arise immediately on the determination of a precedent 
particular estate, and it always creates a new estate in 
the remainder man. Booth vs. Terrell..........cesseeeee 


2. This Court has never decided that a reversion in per- 
sonalty could not be created by parol. did. 


3. A reversion is the return of an estate to the grantor 
and his heirs after the grant is over; a gratuitous per- 
mission, by the owner to a third person, to use a chattel 
for a specified time, the proprietary interest still re- 
maining in the owner, is not areversion. Ibid. 


RESCISSION OF SALE. 
See Sale, 1. 
SALE. 


1. If the seller knows of a defect in the title to a part of 
the thing sold, material to the enjoyment of the whole, 
and conceals or misrepresents it to the buyer, who is 
ignorant of it, Equity will decree a rescission of the 





20 





sale. Crutchfield vs. Dannelly......cceeceesoecereveees cree 432 


See Vendor and Purchaser, 1. 
SET-OFF. 
See Lquity, 19, 20. 
SLAVES AND FREE PERSONS OF COLOR. 


1. Where D is found in possession of, harboring, control- 
ling and hiring out a negro slave, a few months after he 
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had wrongfully left the possession of his owner, and un- 
der circumstances which should have put D upon inqui- 
ry as to the ownership of the slave, and no such inquiry 
is made: Held, that D might be presumed to have come 
into the possession of the slave by enticement or. other 
unlawful means, and is accountable for hire from the 
time of the disappearance of the slave. Dacey vs. 


2. Upon a trial for breach of warranty of soundness of 
a slave, it is proper for the Court to charge, that “if 
the seeds of the disease were in the negro at the time 
of the sale, though not developed until afterwards, and 
the negro died of the disease which was then upon him,- 
this would be a breach of the warranty.” Mosely vs. 
POD... sins sisrticividedeive aesthetics 


8. Where a testator, after naming sundry slaves, male 
and female, adds “‘on account of the faithful services 
of my body servant William (the husband of Peggy) I 
will and desire his emancipation or freedom, with the 
future issue and increase of all the females mentioned in 
this item ofmy will. Ifit is compatible with the humani- 
ty, &c. of the authorities of the State of Georgia, I direct 
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my qualified executors to send the sazd slaves out of the . 


State of Georgia to such place as they may select, and 
that their expenses to such place be paid by my execu- 
tors out of my estate. The whole proceedings to be 
conducted according to the laws and decisions of the 
State of Georgia—I having no desire or intention to 
violate the spirit, or intention, or policy of such laws. 
Further, I desire that the said slaves, if compelled, may 
select their residence out of the State of Georgia, and 
in any part of the world.” The will directing the for- 
feiture of the interest of any legatee resisting this item: 
Held, that the intention of the testator was to manumit 
all the slaves mentioned in this item of his will. Clel-’ 
and et al. ve. Waters et Alesse. sccerececsensecsveecrseees 


SO EER TI INE IT INE eS ATT COIN nh OU CS SIO AA! TE SY TY 5S RE a NY RY a I > 











660. INDEX. 


4. Semble: the manumission of slaves to be sent out of the- 
State is not in conflict with the policy of the laws of 
Georgia. Ibid. - 


5. Nothing but the written permission of the owner, over- 
seer or employer of a slave will justify a person in buy- 
ing or receiving cotton from such slave. Ricks vs. 
 iisiniiiinarcbatentatannniieannensabenseiiacntennlaye 600 


See Criminal Law, 1, 2, 3. 
STATUTES. 


1. Public Statutes and the facts which they recite, must 
be noticed by the Courts, without their being pleaded. 
And this rule is not in conflict with what was decided 
in Dougherty vs. Bethune, (7 Ga.90.) Lanevs. Harris 217 


SUPREME COURT. 


See Judgment, 6. 


; SURETIES:. 
See Judgment, 9. 
TRESPASS. 
See Bailment, 7. 
TROVER. 


See Bailment, 7. 
TRUSTEES, &c. 


1. Where, pending a proceding in Chancery, for the re- 
moval of a testamentary trustee, application is made 
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for the appointment of a receiver, a strong case must 
be made by the complainant, before the Court will in- 
terfere. It is not enough to allege that the trustee’s 
habits are bad, and his conduct to cestud que trust capri- 
cious; there must appear reasons for fearing that the 
trust property will not be forthcoming to answer the fi- 
nal decree. Poythress vs. Poythress......ccssccscsesceee 406 


See Husband and Wife, 1, 3, 4. 


VENDOR AND PURCHASER. 


1. The doctrine that a purchaser without notice is enti- 
tled to the protection of the Courts, applies where there 
is prior equitable title only, but not where there is prior 
legal title. The rule then is caveat emptor. Daniel 
nk TEs oe. IR, « 5 00 vnnccccnnsecnccqouiaeetilitn 190 


See Judgment, (Foreign) 1; Sale. 
VENDOR’S LIEN. 
1. A surety, who was such before the sale, and with whom 


the title deeds are deposited as collateral security, is 
not such a bona fide creditor as to defeat the vendor’s 


lien. Mouwnce vs. Byars et al.......ccscccseccecsccevcceece 469 


2. Nor does this deposit of the deeds, as an equitable 
mortgage, place the surety upon the footing of a bona 
fide purchaser without notice. Ibid. 

VOLUNTEERS. 

See Equity, 6. 

WARRANTY. 


See Slaves, fc. 1. 
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WILL. | 

1, Where a will is absurd or ambiguous, as it stands, 

the Court may supply words to carry into effect the in- 

tention of the testator, when that intention is clearly 
manifested. Cleland et al. vs. Waters et al..........00. 496 


See Devise and Legacy ; Equity Practice, 8. 
WITNESSES. 


1. Where witnesses, sustaining the general character of 
an impeached witness, admit that they never heard the 
neighbors speak of his truthfulness, still their evidence 
may be weighed and considered by the Jury. Taylor 
GANTT 6 ver GR sisson css scab. is 6ikl,. cncsdesece?! «= T 


2. A party cannot discredit his own witness. He may | 
show, however, that the fact is different from what the 
witness has stated. Burkhalter vs. Hdwards......0.00.. 583 


See Attorney at Law, 1; Evidence, 14. 











